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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

   CLAIM NO. F214023

PHYLLIS HIPP EMPLOYEE CLAIMANT

NORTHSTAR EMS, INC.,
EMPLOYER,                                              RESPONDENT 
 
COMMERCE INDUSTRY INSURANCE/
AIG CLAIM SERVICE, CARRIER/TPA                         RESPONDENT 
 
       

OPINION FILED JANUARY 30, 2009 

A hearing was held before Administrative Law Judge Chandra Hicks, 
on December 8, 2008, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.   

                                   STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on December 8,

2008, in Mountain Home, Arkansas.  A prehearing telephone

conference was held in this matter on September 29, 2008.  A

prehearing order was entered on that same day.  This prehearing

order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the prehearing order or at the start of 

the hearing, they included the following, which I hereby

accepted: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-carrier relationship existed at

all relevant times, including November 26, 2002.

3.  The claimant suffered a compensable injury to her lower

back.

4.  The claimant’s average weekly wage at the time of her

injury was $451.49.  Claimant is entitled to a weekly temporary

total disability rate of $301.00, and a permanent partial

disability rate of $226.00.

5.  Dr. Saer found the claimant to be at maximum medical

improvement on August 14, 2003, and assessed her with an

impairment rating of 10% which has been accepted by respondent-

carrier.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Wage-loss disability.

2.  Additional reasonable medical treatment, in the form of 

pain management.

3.  Compensability of the claimant’s alleged neck injury.

4.  Statute of Limitations.

     5.  Attorney’s fees.

6.  Notice.

The claimant contends that she has ongoing medical problems

related to her compensable lower back and neck injuries which she

sustained as a result of the accident on November 26, 2002, while
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performing employment services for the respondent-employer.  As a

result of these injuries, the claimant contends that she is

entitled to wage-loss disability and that she is entitled to

reasonable and necessary medical care.

Respondents contend that all appropriate benefits have been

paid with regard to this matter.  Claimant has had her one-time

change of physician to Dr. Cyril Raben, and her evaluation with

Dr. Raben has been paid.  Recommendations made by Dr. Raben are

either for unrelated conditions (with regard to Claimant’s

cervical spine) or are not reasonable and necessary (with regard

to claimant’s cervical spine) or are not reasonable and necessary

(with regard to claimant’s lumbar spine).  Respondents further

contend that claimant did not sustain a compensable neck injury

on or about November 26, 2002.  Respondents contend that the

statute of limitations has run and that they did not receive

notice of an alleged neck injury until the prehearing telephone

conference held on or about February 13, 2007.

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of September 29, 2008, and the

parties’ Responses to the Prehearing Questionnaire, as these have

been marked as Commission’s Exhibit No. 1.  The claimant’s

Medical Packet was marked as Claimant’s Exhibit No. 1.  A

Photograph was marked as Claimant’s Exhibit No. 2.  A Photograph

was marked as Claimant’s Exhibit No. 3.  A Photograph was marked
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as Claimant’s Exhibit No. 4.  A Photograph was marked as

Claimant’s Exhibit No. 5.  A Photograph was marked as Claimant’s

Exhibit No. 6.  A Photograph was marked as Claimant’s Exhibit No.

7.  A Photograph was marked as Claimant’s Exhibit No. 8.  A

Photograph was marked as Claimant’s Exhibit No. 9.  A Photograph

was marked as Claimant’s Exhibit No. 10.  A Photograph was marked

as Claimant’s Exhibit No. 11.   A Photograph was marked as

Claimant’s Exhibit No. 12.  A Photograph was marked as Claimant’s

Exhibit No. 13.  A Photograph was marked as Claimant’s Exhibit

No. 14.  A Photograph was marked as Claimant’s Exhibit No. 15.  

A Photograph was marked as Claimant’s Exhibit No. 16.  

A Photograph was marked as Claimant’s Exhibit No. 17.  The

Respondents’ Medical Packet was marked as Respondents’ Exhibit

No. 1.  The Respondents’ Non-Medical Packet was marked as

Respondents’ Exhibit No. 2. 

     The following witnesses testified at the hearing: the 

claimant and Mark Derrickson. 

                         DISCUSSION

     At the time of the hearing, the claimant was forty-nine

years old.  The claimant sustained an admittedly compensable

injury to her back in November of 2002, as a result of lifting a  

heavy patient while working as an EMT for the respondent-

employer.  

     She has a high school diploma and is a certified emergency
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medical technician.  She also received an AA degree with an

emphasis in criminal justice from ASU in Heber Springs.  With

this degree, the claimant had plans of becoming a probation

officer.

     The claimant essentially testified that she is attending 

school through the assistance of a Pell grant, which she found

out about from Heather Naylor, which was after her back surgery

had been performed.  

     According to the claimant, she performed factory-type work

for a company in Batesville, called White-Rodgers, for twenty-two

years.  The claimant testified that this company makes hot water

heater controls, furnace controls, and burners for gas stoves.   

She also testified that for this company, for the most part, she

worked on the assembly lines, which was real repetitive and fast

paced.  The claimant further testified that at different times,

she would transfer into different departments.  At one point, she

worked as a forklift driver, and on another occasion, the

claimant worked in maintenance wherein she did the lawn care and

drove a tractor and things of that nature.  The claimant next

worked as an EMT for a company, then called, Rural Metro (now

Northstar), in Heber Springs.             

     She essentially testified that as of the date of the

hearing, she works at ASU, as a security officer, and has done so

since 2006.  According to the claimant, she works ten hours per
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week, at the rate of ten dollars per hour. 

     The claimant testified that she is now in school attempting

to achieve a four-year degree in computer-aided drafting and

design (CAD).  The claimant admitted that her previous two years

in the Associates of Art degree does count toward a four year

degree.  She testified that under this program, one learns the

different computer programs that will allow you to do solid

modeling or house plans and things of that nature.  According to

the claimant, one with a degree in this area could work for a

large contractor or in factories.  The claimant further testified

that she should receive her two-year degree in computer-aided

drafting and design this spring.        

     She admitted to initially seeing Dr. Bivens for her back

injury and related symptoms.  According to the claimant, he gave

her a prescriptions for pain medication, but it made her

extremely nauseated.  The claimant admitted to undergoing back

surgery with Saer in February of 2003.  After the surgery, the

claimant underwent physical therapy treatment.  The claimant

testified that since the surgery, she has been unable to work,

except for the ten hours a week, previously mentioned as a

security officer.  

     The claimant testified that Dr. Saer instructed her to 

exercise, and she asked him about dancing and her agreed for her

to do so.  According to the claimant, she attempted do some
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dancing, but was unsuccessful with this because the next day she

could hardly walk.              

     She testified that she has not attempted to do any other

work, except the security job because she is very limited.  The

claimant further testified that she cannot sit or stand for very

long periods of time.  She maintains that she has to take

unscheduled breaks from time to time during school hours.  The

claimant admitted to bilateral arm problems, which did not

require surgery.  She admitted to being in the National Guard for

eight years, from which she was honorably discharged.  According

to the claimant, she worked in the aircraft hangar department,

where she issued out the TMs (technical manuals) and tools to the

helicopter pilots and maintenance people. 

     With respect to her neck, the claimant testified that she

went to see Dr. Wornock in 2006, and was told she had a crick in

her neck, but her pain continued.  The claimant testified that

she went back to see him three months later and they sent her for

an MRI, and thereafter sent her for some physical therapy and a

few other things that you have to go through first.  She

testified that she in fact had surgery on her neck, in February

of 2007, which was performed by Dr. Saer.  The claimant further

testified that the surgery temporarily improved her problem with

her neck, but it still bothers her a lot.              

     The claimant testified that she continues with back pain. 
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According to the claimant, both hips hurt and she has pain that

goes down both legs at different times.  She also testified that

she sometimes hurt in her calves and back, as she described this

level of pain as being located at the belt line.  The claimant

testified that her back pain is periodic, not a hundred percent

of the time, but a lot.  She testified that on an average day,

her pain is moderate, and can be toned down with the taking of

Aleve or ibuprofen.  The claimant testified that activities such

as housework, bending down and loading the dishwasher cause her

pain to go from moderate to severe.        

     According to the claimant, as a result of this second back

surgery, her life is totally different, as she is no longer able

to do four-wheeler riding or dance.     

     She essentially testified that the pain comes up into her

neck a lot of the times, and she has neck stiffness and a lot of

tension and stress through her shoulders and migraines very

regularly.  The claimant testified that the migraines she had

prior to her 2002 injury occurred on the average of three times

per year, but now she has them constantly, about three days out

of the week.  To relieve her migraines, the claimant testified

that she starts out taking Aleve or ibuprofen, if this does not

work, she takes a prescribed medication called Axert.    

     The claimant testified that she is in class about ten hours

per week.  The claimant admitted that she is currently receiving
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Social Security Disability benefits.  She testified that she

receives $1,115.00 per month on herself, and $279.00 per child. 

The claimant also testified that she receives approximately

$600.00 per month in child support.

     She testified that it is her intent to get a full-time job

if her physical ability will allow her to do so.       

     The claimant admitted to taking Alprazolam for anxiety

attacks, which she has probably three times a week.  According to

the claimant, she has to take half of a pill or quarter it

because of her sensitivity to medication.  She testified that the

medication overdoses her and she does not like being sick from

it.  

     She testified that the last doctor she saw was a doctor at

the Drasco Medical Clinic, and she last saw Dr. Saer in March of

2007.  According to the claimant, her understanding of her

limitations is that she is not to lift over ten pounds.  

     The claimant admitted to being in a relationship with Mark

Derrickson and to breaking it off with him because she caught him

lying to her.  She admitted to being a member of the Search and

Rescue since 1998.  The claimant described this as being a

Cleburne County organization wherein you search for lost or

missing people and those that have drowned, in lakes and things

of that nature.       

      She was shown several pictures that had been introduced
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into evidence.  The claimant was first shown pictures (Claimant’s

Exhibits 2,3 and 4) of the Bedspring Races held at Springfest in

Heber Springs.  The claimant admitted to being present for this

event, as she testified that she and her paramedic partner were

assigned as MCs of this event.  Although these photographs were

marked as having occurred in 2003, the claimant testified that

she felt 2002 was the last time that she participated in the

races, which would have been before her 2003 lower back surgery.

     According to the claimant, she and Mr. Derrickson started

dating in June of 2003.  The claimant testified that they went to

a dance on their first date that entailed country dancing,

waltzing, two-stepping and things of that nature.

     Upon being shown additional photographs of Claimant’s

Exhibits 6 through 9, the claimant testified that these

photographs portrayed four-wheeler rides.  The claimant

essentially testified that these rides took place with older

people, sixty on up to seventy, for the most part.  The claimant

admitted to participating in these rides.  According to the

claimant, these rides were very slow-paced rides (probably ten

miles per hour), as they were geared for older people.  The

claimant further testified that they would ride for maybe a mile

and stop and look at the scenery.  It appears that these rides

took place in the summer of 2004, May of 2004, and another one in

2003.                           
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     The claimant testified that she broke up with Mr. Derrickson

sometime in the summer of 2004.  Upon being shown a photograph

that had been marked as Claimant’s Exhibit 13, of a Yellow Bluff

Ride, the claimant admitted to participating in this ride in 2006

and agreed that Mr. Derrickson was among the group members. 

(However, this exhibit has been marked as having taken place in

2004).  The claimant explained that Claimant’s Exhibit 14 was

marked that it had been taken in November 2003, and that the

event was Climbing Sugar Loaf Mountain.  She admitted to having

participated in the event.  According to the claimant, it was

same group of older people that had taken care of her after her

surgery.  She admitted that they hiked up the mountain at a very

slow paced hike with breaks.  With respect to Claimant’s Exhibit

16, the claimant admitted to being depicted in the picture, which

was taken in August 2002, at a birthday party, playing washer. 

The claimant testified:

Q.  What are you doing?

A.  It was like I described earlier, you take a washer
and you drop it down your shirt and it comes out your
pant leg and the next person gets it and does the same. 
               

     She could not recall whether she did a lot of bending that

day or not, but admitted that she could have done some.

     The claimant was shown a photograph that had been marked as

Christmas Eve 2003, Claimant’s Exhibit 17.  She did not recall

the event and denied being depicted in the photograph.



12

     She essentially denied having danced four nights a week

after her surgery.  However, she admitted that she may have gone

to different places at different times, but not in the same week. 

However, the claimant agreed that this would have taken place in  

2003, when she was stubbornly trying to get back to the way she

was before the surgery, and she described these as old folks

dances, waltzes, two-steps, and dances of that nature.  The

claimant also denied being a racer/contestant in any of the

races.  She further testified that the races referred to by Mr.

Derrickson took place in 2002 rather than 2003, as she had

surgery in February of 2003.  

     The claimant admitted that she worked as a process server

for less than a year.  She testified that on the average she

would serve papers maybe three times a month, for which she was

paid twenty to twenty-five dollars per serve.

     On cross examination, the claimant admitted that during her

December 5, 2005 deposition, she indicated that after her back

surgery with Dr. Saer, the pain stopped as compared to what it

was before the surgery.  According to the claimant, before the

surgery, the pain was severe to the point where she was unable to

walk.  She agreed that her neck surgery was in February of 2007.  

The claimant further agreed to having previously testified during

her second deposition that her neck problems started about a year

before that.  According to the claimant, before she started
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treating with Dr. Saer in 2006, she had no prior problems with

her neck.  

     The claimant admitted to seeing Dr. Tuck, and undergoing an

MRI that Medicare paid for.  She agreed that she does take

prescription medication because it nauseates her. 

     She further agreed that she graduated in 2006 with an

Associates degree in criminal justice as her emphasis.  The

claimant further agreed that she did not apply for any jobs after

receiving her degree and to going straight back to school.  She

admitted that she has not applied for any jobs other than the one

at the school.  The claimant admitted to having completed ninety-

seven (97) hours as of the date of the hearing.  She further

admitted that she has made mostly A’s and B’s in school, with

only a couple of C’s.

   The claimant admitted she underwent a functional capacity

evaluation(FCE) back on July 24, 2003, and that she gave full

effort on it.  She acknowledged that she is aware that this FCE

demonstrates that she is able to perform medium work.  The

claimant did not dispute being released by Dr. Saer the next

month on August 14th.  She agreed that from 2003 until 2006, she

did not receive treatment for her back again until when she saw

Dr. Raben, which was March of 2006.          

     She agreed to having signed the Form C.  The claimant also

agreed that the records from ASU demonstrated that her work
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schedule varies between ten to twenty hours per week.  She

further agreed that at times she would work twenty hours a week

for the school, at least through March 2008.  

     Upon further questioning by the Commission, the claimant

essentially testified that she is requesting pain management in

the form of Axert, which she takes for the migraines, and

Alprazolam, a generic form of Xanax, which she takes for anxiety

attacks.  She also requested payment for over-the-counter

medications that she takes on a regular basis to relieve her

pain.                     

     It appears that the claimant’s hourly rate of pay as an EMT

was $6.31, based on her having worked sixty to eighty hours per

week.

     Mark Derrickson gave testimony during the hearing.  He

testified that he met the claimant in 1997 or 1998.  According to

the claimant, when they first met, the claimant was a student and

he worked for Rural Metro and Northstar.  Mr. Derrickson

essentially testified that he started dating the claimant in June

of 2003, and they dated for some thirteen months.  He testified

that he saw the claimant every evening after work on a daily

basis.  

     Mr. Derrickson testified that while dating, they were pretty

active.  According to Mr. Derrickson, they danced on Monday,

Tuesday, Friday and Saturday nights, which included square
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dancing, two-stepping and bop dancing.  He testified that they

also engaged in four-wheeling and lake activities, which involved

his jet ski and boating.

     He testified that it was a few weeks or a month after they

first met that he learned of the claimant’s back injury or

surgery, as the group of people that they hung out with talked

about coming over and taking care of her.  However, according to

Mr. Derrickson, while dating the claimant, there were no

activities that her back kept her from engaging in.  

     Mr. Derrickson testified that they would four-wheeler ride

at Yellow Bluffs, Flatrock, or Mountain View.  According to Mr.

Derrickson, the riding terrains are rated from one through four,

with a Class 4 being the roughest terrain.  He testified that

they stayed mostly on about Class 2 trails.  Mr. Derrickson

testified that he went on about fifteen to twenty trips with the

claimant, and at no time did she display signs of pain while on

any of these four-wheeler riding trips or dancing.  However, he

did recall that on one occasion the claimant complained that her

hip area was hurting.

     He testified that he is also a member of the Cleburne County

Search and Rescue.  According to Mr. Derrickson, the claimant has

assisted with a couple of drownings since they stopped dating. 

He essentially admitted to having taken the photographs entered

into evidence, and to having written the date and description of
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the event on them.  Mr. Derrickson testified that he normally 

tried to write the dates on them right after they had been

developed.

     With respect to the photographs, Mr. Derrickson corroborated

some of the claimant’s testimony concerning these.  However, he

disagreed with the claimant’s testimony concerning the photograph

of the Springfest of March 2003.  According to Mr. Derrickson,

the claimant was a participant, not the MC.  He essentially

testified that the claimant had to go around and push a hospital

bed up and down the block.   Mr. Derrickson testified that

Respondents’ Non-Medical Packet Exhibit, at page 9 depicts an

event at Sugarloaf Mountain (in November of 2003).  He testified

that the claimant walked up the small trails, but did not go all

the way up to the top it.  Mr. Derrickson essentially testified

that the claimant is depicted dancing with a gentleman at a New

Year’s Eve Party in 2004.  This photograph has been included in 

Respondents’ Non-Medical Packet, at page 16.

     On cross-examination, Mr. Derrickson agreed that the

claimant complained of stiffness and asked if he would rub her

back.  He finally agreed that during the Bedspring Races, he did

not actually see the claimant racing during this event.  Mr.

Derrickson admitted that the picture depicting the birthday party

should have been dated for 2003 rather than 2002.  This

photograph has been included in Respondents’ Non-Medical Packet,
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at page 2.  He admitted that during his deposition testimony, he

testified that he had gone on “thirty or better” trips with the

claimant.

     Upon questioning by the Commission, the claimant admitted

that the prescription medications she is requesting were not

prescribed by either Dr. Raben or Dr. Saer, as there was a change

of physician from Dr. Saer to Dr. Raben.

     A review of the medical evidence of record demonstrates that

on February 3, 2003, Dr. Edward Saer performed a laminotomy and

disk excision at L4-L5, on the right.  At the time of this

surgery, the claimant had a preoperative diagnosis of herniated

nucleus pulposus at L4-L5, right.

     The claimant saw Dr. Saer on April 15, 2003 for follow-up

care of her surgery.  He noted that the claimant looked good

clinically, as she was walking normally and had pretty good back

motion.  He further noted that her forward bending was a little

bit guarded and limited.  With respect to her returning to work

as an EMT, Dr. Saer felt that in the long run she would be better

off looking for something that was predictably not as strenuous.

     When the claimant returned to see Dr. Saer on June 27, 2003,

he noted that the claimant was having some discomfort, primarily

in the right buttock.

     On August 14, 2003, Dr. Saer reported the following:

Ms. Hipp is back in followup.  Her surgery was about 6
months ago, on 2/3/03, for a disc herniation at L4-5 on



18

the right.

She is doing well.  She reports that she is feeling
better.

She did have her FCE.  I have reviewed the report and
had a long discussion with her about that today.  She
is currently working basically in the medium demand
category.  Her maximum lifting was 58-60 pounds.  She
tells me that she also has problems standing and
sitting for long periods of time, which she has to do
as an EMT, and she thinks that would be a problem.  She
has basically accepted the fact that she is not going
to be able to return to her former job because she just
cannot meet the lifting requirements.

I do think it would be helpful for her to continue to
exercise on a regular basis.  She asked about getting
workers’ comp to pay for a gym membership for her, and
I would agree with that.  I would recommend that she
get involved with a gym and exercise regularly.  I
think that will help her back long-term.

I think she also would benefit from vocational
training.  I do not believe she will be able to return
to her former job duties, and she will need some help.

I am going to release her at this point.  She is at
MMI.  I would estimate an impairment of 10% to the body
as a whole, using the AMA Guidelines, fourth edition,
for her disc herniation.

     The claimant underwent a functional capacity evaluation with

Brian Barnett on July 24, 2003.  Examiner Barnett reported, in

pertinent part, the following synopsis of the findings of his

evaluation of the claimant:

Ms. Hipp was referred to this facility to answer the
following questions about her current work/functional
ability:

1. Did Ms. Hipp provide full physical effort during
testing?

2. Are Ms. Hipp’s subjective reports reliable?
3. Is Ms. Hipp capable of performing her pre-injury
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job.  If not, what are her physical abilities?

In order to answer the referral source’s questions, Ms.
Hipp underwent a functional capacity evaluation on
7/24/2003.  A synopsis of the findings of the
evaluation follows.  A full report is appended hereto
or is available by contacting the clinic.

Physical Effort Findings
1.  Did Ms. Hipp provide full physical effort

during testing?

Overall test findings, in combination with clinical
observations, suggest the presence of full physical
effort on Ms. Hipp’s behalf.

Reliability of Client Reports Findings
2.  Are Ms. Hipp’s subjective reports reliable?

Overall test findings, in combination with clinical
observations, identify Ms. Hipp’s subjective reports of
pain and associated disability to be both reasonable
and reliable.

Summary of Findings
3.  Is Ms. Hipp capable of performing her pre-

injury job.  If not, what are her physical abilities?

As described by the Dictionary of Occupational Titles
(DOT), Ms. Hipp did not demonstrate the physical
abilities to perform her pre injury job as an Emergency
Medical Technician (EMT).  Ms. Hipp’s limiting factors
were her inability to perform heavy physical demand
level requirements for lifting, carrying, or
push/pulling as described by the DOT.  Ms. Hipp
however, did demonstrate the ability to perform Medium
physical demand level requirements in lifting,
carrying, and push/pulling.  Ms. Hipp demonstrated
ability to lift 58 lbs from 12' to knuckle (which is
the range typical in her work duties for lifting of
gurney), carry 58 lbs. for 30 ft, and overcome 60 force
lbs in push/pull.

Ms. Hipp demonstrated no other limitations in her job
match as an EMT as described by the DOT.  Ms. Hipp
demonstrated the ability to perform all the physical
demands as an EMT besides lifting, carrying, and
push/pulling.  Therefore, although Ms. Hipp did not
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demonstrate the ability to perform the physical demands
of an EMT as described by the DOT, if her employer did
not require her to lift, carry, or push/pull more than
58/60 lbs she could perform all other tasks
unrestricted.

Overall, Ms. Hipp demonstrated ability to perform
Medium physical demand level tasks.  Ms. Hipp
demonstrated the ability to perform multiple dexterity
type tasks in various positions (low level,
bending/stooping, overhead) with no increase in
observed physical discomfort.  Ms. Hipp also
demonstrated cardiovascular conditioning consistent
with ability to perform medium physical demand level
requirements with Bruce MET testing.

The results of this evaluation were reviewed with Ms.
Hipp at the conclusion of the evaluation.

     She underwent an initial vocational evaluation with Heather

Naylor on September 16, 2003.  Ms. Naylor wrote:

VOCATIONAL SUMMARY

Based on Ms. Hipp’s previous work history, education
and training, it is my opinion that she does have some
skills in the medical field but she would greatly
benefit from some extra training to help in securing
lighter employment.  She would be an excellent
candidate for a short-term training program.  She seems
very motivated to return to work, she’s very interested
in receiving some type of short-term training, and I
believe she would follow through successfully with such
training.

Based on my training research (noted in this report),
there are numerous training options and programs
available to Ms. Hipp in her area.  Ms. Hipp would be
able to pursue short-term training programs from one to
two years for under approximately $3,000 (in AR comp,
the employer/carrier is not required to provide
training expense beyond 72 weeks).

In my opinion, Ms. Hipp would be able to return to the
work force at this time without any specific training,
but into an unskilled entry level type of occupation. 
However, she does not have specific skills that would
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transfer into light work, such as office or clerical
settings.  If Ms. Hipp returned to the work force at
this time, she would be looking at entry level, or
slightly above, wages.

In conclusion, I believe that short-term training is a
good option for returning Ms. Hipp to the work force. 
With additional education, she should be able to obtain
the skills necessary to earn a wage at or above what
she was making at the time of her injury.

     On February 28, 2005 and March 14, 2005, the claimant saw

Dr. John Waller, due to complaints unrelated to her compensable

injury, namely, right shoulder pain.  She saw Dr. Waller again on

June 15, 2005 for complaints of left knee pain, problems

unrelated to her compensable back injury.  His impression was,

“Recurrent synovitis of the knee.”            

     Dr. Cyril Raben performed an initial evaluation of claimant

due to complaints of low back and neck pain.  At that time, he

noted, “It is a ‘toss up’ as far as which is worse.”  He reported

in pertinent part, the following:

X-RAY/LABORATORY

I have a report only of MRI scan of her cervical spine. 
An MRI compact disk (CD) is brought in by the patient,
as well; but it is cracked and unreadable.  Report
states she has cervical spondylosis at C5/6 and C6/7
greater than C4/5 with uncinate spurring at C5/6
compressing the neuroforamen causing a mass effect on
the right C6 nerve root.  This report is from 01-23-
2006.

ASSESSMENT: 1. Previously operated lumbar spine
with disc derangement at L4/5.

2. Cervical spondylosis with
neuroforaminal stenosis and/or
herniation. 
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     On January 3, 2008, the claimant underwent another

vocational evaluation with Bob White.  He reported the following

conclusion, in pertinent part:

Phyllis Hipp worked 22 years in a fast paced production
job in a very structured work environment.  She retired
and then trained for an EMT job at which she worked for
four to five years which required heavy lifting,
working in awkward positions, working in all weather
environments and repetitive use of her upper
extremities.  After 25 years of doing hard, physical
work her body is worn out.

She cannot sit long enough to meet the criteria of
sedentary work (previously defined) and she cannot
stand or lift meeting light criteria (previously
defined).  She has attempted part time work two nights
a week, working five hours each night as a security
monitor for ASU in Heber Springs, but work has ended. 
She noted this job allowed her to sit/stand at will and
her only job duties were making sure the doors were
locked after the students left the campus.

                      ***

There are no jobs, based on a combination of Phyllis’
age, education (she now has only a high school diploma
to offer an employer) and work history, unskilled,
entry level work (her EMT training is now irrelevant)
for which she could realistically compete, or if able
to find employment, consistently perform.

She is in constant pain, her physical condition is
deteriorating and she is even more limited than at the
time for her injury.  My recommendation is
concentration on quality of life issues to make the
best of her inability to continue to work.

     The claimant completed a Form AR-C on August 2, 2004, this

form was filed with the Commission on August 6, 2004, wherein the

claimant alleged an injury to her back (rupture at L4/L5) after

lifting a patient on November 26, 2002.  
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    In a letter dated February 14, 2007, to the Commission, the

claimant’s attorney wrote the following:

The claimant is amending her claim letter of
August 2, 2004 to add an injury to her cervical spine. 
The original claim letter states she has an injury to
her back which should be inclusive of her neck
(cervical spine).  The problems in her neck did not
manifest themselves to the point that she understood
that her injury was not just to the lowest portion of
her spine but also to the cervical spine until she
first saw Dr. Raben in March, 2006, after she felt that
she was having a “crick in her neck” as indicated in
the March 31, 2006 report just received by fax from the
respondent attorney on February 13, 2007.

Alternatively, the claimant contends that her
cervical spine problems arise out of and are a
compensable consequence of her lower spinal injury.     

                        ADJUDICATION 

A. Statute of limitations/Compensability of claimant’s alleged

neck/cervical spine injury

     The claimant no contends that she sustained a specific

incident injury to her neck/cervical spine as a result of the

November 26, 2002 incident, or, in the alternative as a

compensable consequence of this incident.

     The respondents contend that this claim is barred by the

statute of limitations if the claimant is asserting a compensable

specific incident neck injury as a result of the November 26,

2002 work-related incident.

     With regard to the statute of limitations' defense raised by 

the respondents, Ark. Code Ann. § 11-9-702 provides the

following, in pertinent part:



24

     (a) Time for filing.
     (1)A claim for compensation for disability on account
     of an injury, other than an occupational disease and
     occupational infection, shall be barred unless filed
     with the Workers' Compensation Commission within two
     (2) years from the date of the compensable injury. .
     . .

     (B) For purposes of this section, the date of the
     compensable injury shall be defined as the date
     an injury is caused by an accident as set forth
     in § 11-9-102(4).

     The claimant’s work-related incident occurred on November

26, 2002.  Two years from the date of injury would have been

November 26, 2004.  Here, the claimant did not file a claim for

an alleged neck injury until February 14, 2007, wherein the

claimant’s attorney wrote to the Commission requesting to amend

her claim letter of August 2, 2004, to add an injury to the

cervical spine.  This February 14, 2007 filing was clearly more

than two years from the date of the compensable injury.  

     As a result, I am compelled to find that this alleged

specific incident neck/cervical spine injury is barred by the

statute of limitations.

     In the alternative, the claimant contends she sustained a

neck injury as a “compensable consequence” of her admittedly back

injury of November 26, 2002.  The claimant must prove by a

preponderance of the evidence that she sustained a compensable

consequence neck injury, pursuant to all of the statutory

elements of compensability.  Atchison v. John P. Marinoni

Construction Co., Full Commission Opinion, Claim No. E616344
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(September 19, 2001).  

      Ark. Code Ann. § 11-9-102(4)(A)(i) defines "compensable 

injury":

      (i) An accidental injury causing internal or external       
      physical harm to the body or accidental injury to           
      prosthetic appliances, including eyeglasses, contact        
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical 
      services or results in disability or death.  An injury 
      is “accidental" only if it is caused by a specific 
      incident and is identifiable by time and place of 
      occurrence[.]
     
     A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of

the evidence that she sustained a compensable injury.  Ark. Code

Ann. §11-9-102(4)(E)(i).   

     I find that the claimant failed to establish a compensable

injury to her neck by medical evidence supported by objective

findings.  The only objective medical findings relating to the

claimant’s neck is found in Dr. Raben’s report of March 3, 2006

(see full discussion above).  However, all of these findings are

degenerative in nature without any evidence of any acute and/or

traumatic injury to the claimant’s neck.  Under these

circumstances, her neck condition is not compensable. 

     Having found that the claimant failed to prove she sustained

a compensable injury to her neck, the issues of medical treatment

and notice have been rendered moot and therefore not discussed
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herein this opinion.   

B.  Additional Medical Treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee. Ark. Code

Ann. § 11-9-508(a).  The claimant must prove by a preponderance

of the evidence that she is entitled to additional medical

treatment. Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).

   The claimant contends that she is entitled to additional

medical treatment for her back, in the form of pain management. 

Specifically, at the time of the hearing, the claimant asserted

her entitlement to additional medical treatment, in the form of

prescription medications, Axert and Alprazolam.           

     The claimant testified that she takes the Axert for migraine

headaches, and that she takes the Alparzolam for anxiety attacks. 

     Based on the record before me, I find that these

prescription medications, Axert and Alprazolam, are not causally

connected to her compensable back injury.  

     However, the claimant’s testimony demonstrates that she

currently takes over-the-counter medications, in the form of

Tylenol, Aleve and ibuprofen for her compensable back injury

since she is unable to take any prescription pain medicines.  The
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documentary evidence corroborates her testimony.  The claimant’s

and Mr. Derrickson’s testimony demonstrates that the claimant has 

continued with complaints of pain, stiffness, and soreness since

her back surgery.  I recognize that Dr. Saer assessed the

claimant to be at maximum medical improvement for her compensable

back injury on August 14, 2003.  However, it is well-settled that

a claimant may be entitled to ongoing medical treatment after the

healing period has ended, if the medical treatment is geared

toward management of the claimant’s injury.  Patchell v. Wal-Mart

Stores, Inc., 86 Ark. App. 230, 184 S.W. 3d 31 (2004).  

      Therefore, in light of all of the foregoing, I find that

the over-the-counter medications, in the form of Aleve, Tylenol

and ibuprofen are reasonably necessary in connection with the

claimant’s compensable back injury.

C. Wage-loss Disability 

     The wage-loss factor is the extent to which a compensable

injury has affected the claimant's ability to earn a livelihood. 

Emerson Elec. v. Gatson, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  

     In considering claims for permanent partial disability 

benefits in excess of the employee’s percentage of permanent

partial physical impairment, the Workers’ Compensation Commission

may take into account, in addition to the percentage of permanent

physical impairment, such factors as the employee’s age,

education, work experience, and other matters reasonable expected

to affect his or her future earning capacity.  Ark. Code Ann. §
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11-9-522(b)(1).  The Commission may also consider the claimant’s

motivation to return to work, because a lack of interest or a

negative attitude impedes assessment of the claimant’s loss of

earning capacity.  Whitlatch v. Southland Land & Dev., 84 Ark.

App 399, 141 S.W. 3d 916 (2004).

       The claimant is forty-nine years old.  She sustained an

admittedly compensable low back injury on November 26, 2002, as a

result of a lifting incident while working as an EMT for the

respondent-employer.  She underwent surgery with Dr. Saer in

February of 2003.  He pronounced on August 14, 2003 that she was

at maximum medical improvement and assessed her with a permanent

physical impairment of 10% to the body as a whole.  She is

restricted from lifting, carrying, or pushing/pulling more than

58-60 pounds.  The claimant demonstrated the ability to perform

work at the medium physical demand level tasks.  These

restrictions prevent the claimant from performing her pre-injury

employment position as an EMT.  In this position, the claimant’s

hourly rate of pay was $6.31 per hour and she worked anywhere

from 60 to 80 hours per week.  As of the date of the hearing, the

claimant worked as a security officer at ASU.  In this position

the claimant, works ten hours per week at an hourly rate of

$10.00 per hour.  

     The claimant’s testimony demonstrates that she is very

limited, in part, due to her compensable back injury.  However,
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given the claimant’s ability to engage in various activities of

dancing, boating, and four-wheeler riding, I do not find this

testimony to be persuasive.

     Since her compensable injury, the claimant has returned to

school and received an Associate of Arts degree with an emphasis

in criminal justice.  The claimant is currently in school and is

making exemplary grades.  She is scheduled to receive a second

Associate of Arts degree in the spring, in the field of computer-

aided drafting and design.  She continues to attend school, with

the intent of obtaining a four-year degree.  The claimant is

currently drawing Social Security Disability benefits for herself

and children in the amount of approximately $1,673.00 per month. 

The claimant has not looked for employment since her injury,

except for the security officer’s position.  She has not been

motivated to find alternate full-time employment within her

physical restrictions or in the area of criminal justice.  The

claimant’s lack of motivation to return to full-time work,

impedes assessment of her loss of earning capacity.  In fact, the

claimant now has newly acquired skills, which will increase her

wage-earning capacity and allow her to transition into work

within her physical restrictions.        

    While I recognize that vocational specialist, Bob White has

opined that there are no job the claimant can compete for,

minimal weight has been attached to this opinion, since he does
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give any consideration to the claimant’s Associate of Art degree

and subsequent studies.            

    Therefore, after consideration of all of the evidence

presented, I find that the claimant has failed to prove her

entitlement to any wage-loss disability, over and over her 10%

permanent physical impairment. 

           FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed at    
         all relevant times, including November 26, 2002.

3.  The claimant suffered a compensable injury to her lower  
         back on November 26, 2002.

4.  The claimant’s average weekly wage at the time of her    
         injury was $451.49.  Claimant is entitled to a weekly    
         temporary total disability rate of $301.00 and a         
         permanent partial disability rate of $226.00.

5.  The claimant’s claim of an alleged specific         
    incident neck/cervical spine injury is barred by    
    the statute of limitations.

6.  The claimant has failed to prove by a preponderance 
    of the credible evidence that she sustained a       
    neck/cervical spine injury as a compensable         
    consequence of her back injury of November 26,      
    2002.   

7.  Dr. Saer found the claimant to be at maximum medical     
         improvement on August 14, 2003, and assessed her with 
         an impairment rating of 10% which has been accepted by   
         the respondent-carrier.
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8.  The claimant has failed to prove by a preponderance
         of the evidence that the prescription medications 
         Axert and Alprazolam are causally connected to her       
         compensable back injury.

9.  The claimant proved by a preponderance of the  
         evidence that she is entitled to additional medical      
         treatment, in the form of over-the-counter medications   
         in the form of Tylenol, Aleve and ibuprofen.

    10.  The claimant failed to prove by a preponderance of the   
         credible evidence that she sustained any wage-loss 
         disability in excess of her 10% permanent physical       
         impairment. 

    11.  The issue of permanency is reserved. 
          
 
                           AWARD          
  
     The respondents are directed to pay medical benefits in

accordance with the Findings of Fact set forth above.

     However, for the reasons discussed herein, the remainder of

this claim must be, and hereby is, respectfully denied in its

entirety.   

     The issue of permanency is reserved under the Act. 

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
ADMINISTRATIVE LAW JUDGE

CH/ml 
    
 


