
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F805817

ELLIOTT D. HILL CLAIMANT

WILLIE BRIM RESPONDENT EMPLOYER
(UNINSURED)

ORDER AND OPINION FILED MAY 14, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant is unrepresented.

Respondent is unrepresented.

STATEMENT OF THE CASE

The above claim came on for a hearing on March 24, 2009, in Little Rock,

Arkansas.  A prehearing conference was held and a prehearing order was filed on

March 5, 2009.  The prehearing order was marked as Commission Exhibit No. 1 and

made a part of the record without objection.

At the prehearing conference, there were no stipulations since Mr. Willie Brim,

respondent, did not participate.

The claimant contends he was an employee of the respondent employer and

sustained a finger injury on June 2, 2008.  The claimant contends he is entitled to

medical and temporary total disability benefits while he was off work for eight weeks. 

The claimant contends he was paid $220 per week.

Respondent contends the claimant was only temporarily employed at the time of

the injury and the claim has been controverted.

ISSUES TO BE LITIGATED
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1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Employee status.

5.  Temporary total disability rate.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  The claimant has proven by a preponderance of the evidence that he was an

employee of the respondent employer on June 2, 2008, and that he sustained a

compensable thumb injury arising out of and in the course of his employment.

2.  The respondent employer is responsible for the reasonable and necessary

medical treatment the claimant pursued with Saline Memorial Hospital and Dr. Jerry

Lorio in the amount of $1,284.99.

3.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and did not return to work for eight weeks following his

June 2, 2008, injury.

4.  The claimant’s temporary total disability rate is $147 per week.
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5.  The respondent employer is responsible for temporary total disability benefits

to the claimant in the amount of $1,176.

DISCUSSION

The claimant worked for the respondent employer as a skidder driver and had

been so employed for about six weeks before the June 2, 2008, incident.  According to

the claimant, he was driving the piece of equipment, the skidder, and was hooking cut

trees to take to the loader to be hauled off.  On June 2, 2008, the employees of the

respondent were moving to another area to work and all the equipment was moved

except the loader.  According to the claimant, the loader did not have brakes and the

other employees did not want to move it, so he decided to move this piece of

equipment.  As he was moving the loader, the front tire on the driver’s side hit a stump

and the steering wheel began free wheeling and caught his left thumb and broke his

thumb.  The claimant continued moving the loader to the proper location and then told

another employee, Ferman Lea, about hurting his finger.  The claimant testified that Mr.

Lea ran things when the owner was not there.  Mr. Lea and the claimant left the woods

and were going to the doctor and they met Mr. Brim, the owner, and told him about the

finger injury.  According to the claimant, Mr. Brim did not want him to go to the

emergency room, but he went to the Saline Memorial Hospital Emergency Room.

At the emergency room, x-rays were taken and these revealed the thumb was

broke and he was referred to Dr. Jerry Lorio.  The claimant told the doctor that he could

treat at the VA Hospital and asked that his records be transferred to the VA Hospital. 

The claimant went the same day to the VA Hospital and had a hard cast put on his
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hand up to his elbow with the fingers exposed.  The cast was on for about six weeks

and then a soft cast was put on.

According to the claimant, his VA doctor took him off work for eight weeks and

he has now returned to work in the woods again but not for the respondent employer. 

The claimant testified that he now works for G.D. Ledbetter in Fordyce.  The claimant

testified that he averaged about $220 a week when he worked for Mr. Brim.  The

claimant testified that if the weather is bad, you do not work; however, he was paid by

the day and averaged over the six weeks he worked $220 per week.  Mr. Brim paid him

by check with no deductions taken out.  The claimant testified that he was an employee

and Mr. Brim had three other employees during the time he worked.

According to the claimant, his thumb will not ever be right, but he can work and

use his hand without great difficulty.  He no longer takes any pain medicine or other

medicine for his thumb.

Willie Brim, owner of Brim Logging, testified that he has been in business for 18

years.  Mr. Brim testified that the claimant was an employee of his back in June 2008

and he had two other employees.  Mr. Brim testified that the claimant drove the skidder,

he had one employee who operated the saw and Mr. Brim operated all the equipment. 

Mr. Brim confirmed that Mr. Lea had the telephone if he was away and Mr. Brim

directed what was to be done.

Mr. Brim confirmed that he knew about the thumb injury but suggested the

claimant go to the doctor’s office and not to the emergency room, since it was not after

hours.  Mr. Brim testified that he paid the claimant by the load and he paid by check. 
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Mr. Brim testified that he paid only $25 per load and they averaged about three or four

loads per week.  Mr. Brim confirmed that he had not paid any of the claimant’s medical

bills but he gave Ferman about $100 to give to the claimant.  Mr. Brim further testified

that he felt like he was responsible for a portion of the claimant’s medical bills but the

claimant was responsible for a portion as well.

The claimant testified that he drew unemployment benefits after his cast was

removed in the amount of $156 per week.  The claimant testified he was approved to

draw those benefits for eight weeks.  The claimant further testified that Ferman gave

him $20 that Mr. Brim had provided to help pay for gas.

ADJUDICATION

The respondent employer was uninsured at the time of the June 2, 2008, injury

but testified that he now has insurance.  Ark. Code Ann. §11-9-102(11) provides that

“Employment” is every employment in the state where three (3) or more employees are

regularly employed.  Mr. Brim acknowledged that the claimant worked for him on June

2, 2008, and that there were three employees.  The Arkansas Workers’ Compensation

Commission has jurisdiction of this matter.  The preponderance of the evidence

supports the claimant’s contention that he was an employee of the respondent

employer and was in the course and scope of his employment at the time of his thumb

injury.

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of
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employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

There is no dispute that the claimant sustained a thumb injury on June 2, 2008,

while in the course and scope of his employment.  The contemporaneous medical

records confirm the claimant’s account of the thumb fracture.  The medical evidence

satisfies the objective findings requirement of Ark. Code Ann. §11-9-102(4)(D).  The

claimant only sought emergency room treatment at Saline Memorial Hospital and then

elected to go to the VA Hospital to treat for his thumb.  The only medical bills presented

at the hearing for payment were the emergency room bill and Dr. Lorio’s bill amounting

to $1,284.99.  The additional medical treatment was with the VA Hospital and bills were

not submitted for that care and treatment.  I find the medical sought by the claimant was

reasonable and necessary and find the respondent employer is liable for the medical

care the claimant has pursued in the amount of $1,284.99.

The claimant next contends that he was making an average of $220 per week,

which makes the temporary total disability rate to be $147 per week.  The claimant
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testified that the employer paid him with a personal check and he had no

documentation after the check was cashed.  The employer verified that he paid by

personal check but contended that he only paid the claimant $25 per load and that was

an average of three to four loads per week.  The respondent employer was contending

he paid the claimant $100 per week.  Mr. Brim did not bring any documentation of the

wages paid.  After considering the testimony of the claimant and the employer, I find

the claimant’s testimony to be more credible than the employer’s testimony.  Mr. Brim

had the resources to support his testimony and he did not bring any documentation.  I

simply found the claimant to be more credible.  Credibility of witnesses is properly the

province of the Commission, which had the benefit of the witnesses’ presence to judge

their demeanor and determine the weight to be according their statements.  Gansky v.

Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).  I find the appropriate

temporary total disability rate is $147 per week.

The claimant next contends he is entitled to temporary total disability benefits for

eight weeks following his injury, as he had to be in a cast for that period of time.  The

claimant sustained a scheduled thumb injury.  The claimant is, therefore, entitled to

temporary total disability compensation while he/she is within his/her healing period

and has not return to work.  See, Ark. Code Ann. §11-9-521(a)(Supp. 1999); Wheeler

Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

In the present case, the claimant has presented medical evidence from the VA

Hospital supporting his contention that he remained in a hard cast and then in a soft

cast for eight weeks.  The claimant then took some physical therapy on his hand.  The
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medical evidence documents that the claimant did remain in his healing period for at

least eight weeks following his injury and the claimant presented credible testimony that

he did not return to work for the eight weeks following his thumb fracture.  After

considering all the credible evidence, I find the claimant has proven by a

preponderance of the evidence that he remained in his healing period and did not

return to work for a period of eight weeks following his June 2, 2008, compensable

injury.  The respondent employer is responsible for temporary total disability benefits

for that period amounting to $1,176 payable to the claimant.

ORDER

The claimant has proven by a preponderance of the evidence that he was an

employee of the respondent employer on June 2, 2008, and that he sustained a

compensable thumb injury arising out of and in the course of his employment.  The

respondent employer is responsible for the reasonable and necessary medical

treatment the claimant pursued with Saline Memorial Hospital and Dr. Lorio in the

amount of $1,284.99.  The claimant has proven by a preponderance of the evidence

that he remained in his healing period and did not return to work for eight weeks

following his June 2, 2008, injury.  The claimant’s temporary total disability rate is $147

per week.  The respondent employer is responsible for temporary total disability

benefits to the claimant in the amount of $1,176.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


