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STATEMENT OF THE CASE

A hearing was held in the above styled claim on February 9, 2009,  in

Springdale, Arkansas.  A pre-hearing order was  entered in this case on January 13,

2009.  This pre-hearing order set out the stipulations offered by the parties and

identified the issues to be resolved at the present time. Prior to the commencement

of the hearing, the parties announced that they were in agreement on the appropriate

weekly compensation rates.  At that time, the claimant announced that he was only

seeking additional temporary total disability benefits from October 12, 2008 through

a date yet to be determined (rather than October 12, 2007).  A copy of the pre-

hearing order with these amendments noted thereon was made Commission’s

Exhibit No. 1 to the hearing.
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The following stipulations have been offered by the parties and are hereby

accepted:

1. On June 14, 2007,  the relationship of employee-employer-carrier-TPA

existed between the parties.

2. The appropriate weekly compensation benefits are $464.00 for total

disability and $348.00  for permanent partial disability.

3. On June 14, 2007, the  claimant  sustained compensable injuries to his

lumbar spine and inguinal area.

4. There is no dispute over accrued medical expenses.

5. There is no dispute over temporary disability benefits accruing through

October 11, 2007.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. The claimant’s  entitlement to additional temporary total disability benefits

from October 12, 2008 through a date yet to be determined.

2. The claimant’s entitlement to additional medical services, as

recommended by Dr. Raben.

In regard to these issues, the claimant contends:

“On June 14, 2007 claimant injured his back while lifting a

tire.”

   

In regard to these issues, respondents contend:

“The respondents’ contention is that it accepted as

compensable injuries in the form of a left lumbar strain and
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left inguinal strain. The claimant continued to work for the

respondent employer and the claim was handled as

“medical only”.  The claimant was released to return to

work without restrictions on August 21, 2007 and

continued to work until he voluntarily resigned on October

11, 2007.  The respondents contend the claimant is not

entitled to TTD since work was made available for him and

he voluntarily resigned. The respondents also contend that

it has paid all reasonable and necessary medical

expenses and the treatment recommended by Dr. Raben

is unreasonable and unnecessary.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed is the claimant’s entitlement to additional

medical services, specifically those services recommended by Dr. Cyril Raben.  The

burden rests upon the claimant to prove that these medical services represent

“reasonably necessary medical services” for his admittedly compensable low back

injury. 

In order to meet this burden, the claimant must prove that the recommended

medical services are necessitated by or connected with his compensable low back

injury.  He must further prove that these services have a reasonable expectation of

accomplishing their intended purpose or goal.

The medical record reveals that the claimant was granted a change of

physicians from Dr. Konstantin V. Berestnev, the respondents’ company physician,

to Dr. Cyril Raben, an orthopaedic surgeon and back specialist.  The respondents’
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have apparently paid the expense incurred as a result of the initial evaluation of the

claimant by Dr. Raben, on September 29, 2008.

In his report of September 29, 2008, Dr. Raben recorded the claimant’s

complaints as pain in his lower back and tail bone with pain and numbness going

into both buttocks and legs.  However, the claimant’s chief complaint was noted to

be low back pain. The claimant gave a history that these difficulties began with an

employment-related accident and injury on June 14, 2007 and had persisted

thereafter. In his notation, Dr. Raben stated that he had reviewed the claimant’s MRI

scan and that it showed disc space dessication with herniation at L3-4 and L5-S1,

disc dessication and annular tears at L4-5, and finally minimal degenerative changes

involving the various levels of the claimant’s lumbar spine. On his physical

examination, Dr. Raben observed essentially negative results on neurological

testing, with normal reflexes in all extremities and normal sensation throughout the

extremities. He did note complaints of dysthesia over the dorsum and instep of the

claimant’s feet that was greater on the left than the right. Dr. Raben further noted that

the claimant exhibited normal gait and station with no misalignment, asymmetry,

crepitation, defects, tenderness, masses, effusion, decreased range of motion,

instability, atrophy or abnormal muscle strength or tone, except for increased

complaints of difficulty when changing position and pain and tenderness on

palpitation of the lower lumbar spine and the left sciatic notch.  Dr. Raben’s potential

diagnoses were listed as degenerative disc disease of the lumbar spine, lumbar disc
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herniation, and lumbar radiculitis. Dr. Raben’s proposed plan involved further testing

into the possibility of a lumbar radiculopathy, for which he recommended

electroneurological testing by Dr. Myles Johnson (a neurologist).  While this testing

was being arranged, Dr. Raben recommended a continuation of conservative

treatment modalities, in the form of oral pain and anti-inflammatories together with

physical therapy.  He also scheduled a follow up evaluation of the claimant after

completion of the further testing by Dr. Johnson.

The medical record shows that prior to his evaluation by Dr. Raben, the

claimant had been evaluated and treated for his compensable injuries of June 14,

2007 (including his compensable lumbar injury) by Dr.  Konstantin Berestnev.  Dr.

Berestnev is a general practitioner and the respondents’ designated company

physician. The claimant’s lumbar complaints, which were noted by Dr. Berestnev in

his various reports and records, were similar to those recorded by Dr. Raben. The

various clinical findings noted by Dr. Berestnev, during his various physical

examinations of the claimant, were also similar to those observed by Dr. Raben. In

his report of September 20, 2007, Dr. Berestnev had recommended the lumbar MRI,

because of the claimant’s continued complaints with his lower back and lower

extremities. However, for some reason, this test was not performed until October 10,

2007.  In his report of October 15, 2007, Dr. Berestnev referred to the lumbar MRI

study and stated that it revealed a small left lateral protrusion of the L3-4 disc, which

caused moderate left neuroforaminal compromise.  He also stated that this test
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revealed mild degenerative disc changes at L4-5 and L5-S1.  On the basis of these

test results, Dr.  Berestnev changed his diagnosis of the claimant’s back complaints

from a lumbar strain to a lumbar strain and L3-4 disc dessication with left lateral disc

protrusion with degenerative disc disease at L4-5 and L5-S1.  Dr. Berestnev also

recommended a continuation of the claimant’s conservative treatment modalities of

oral anti-inflammatory medication, back strengthening exercise, physical therapy,

and injections of anti-inflammatory and local anesthetic.

 The claimant failed to keep a scheduled appointment with Dr Berestnev on

November 5, 2007. On November 9, 2007, Dr. Berestnev’s office sent

correspondence to the respondents, which advised the respondents that the claimant

had failed to keep his scheduled appointment on November 5, 2007.  This report

also indicated that an appointment would be rescheduled, if the respondents desired

and that the respondents could contact Dr. Berestnev, if there were any questions.

Curiously, there is no indication that this communication was attempted with the

claimant by Dr. Berestnev’s office.  During this same interval, the claimant continued

to keep his appointment with the physical therapist, at  Dr. Berestnev’s facility,and

continued this treatment through November 19, 2007.  The physical therapy records

from this final visit indicated that the claimant was continuing to improve, but that this

treatment was being terminated as it was the last visit that had been prescribed by

Dr. Berestnev.  No other reports or records of Dr. Berestnev or the Arkansas

Occupational Health Clinic ( where Dr. Berestnev practices) have been introduced.
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It appears from the claimant’s testimony that the claimant was unable to return to Dr.

Berestnev, after November 15, 2007, due to the respondents’ refusal to authorize the

continued services of Dr. Berestnev, or any other physician.  

The medical record also shows that at various times, prior to the claimant

consulting Dr. Raben, he was also seen for complaints of back difficulties by Dr. Kim

Hood.  Dr. Hood is apparently the claimant’s family physician. The complaints

recorded by Dr. Hood match those noted by Dr. Raben and Dr. Berestnev. Dr. Hood

does not appear to have taken any substantive role in evaluating or treating the

claimant for these complaints.

Obviously, it was the expert medical opinion of Dr. Raben that

electrodiagnostic testing of the claimant’s lower extremities was medically

appropriate to either confirm or rule out a lumbar radiculopathy as the source of the

claimants’ continuing complaints.  Such a test would further appear reasonably

necessary, in light of the abnormalities that were shown on the MRI study which

indicated possible impingement of the lumbar nerve roots.  Such diagnostic tests

would appear to be reasonably necessary to accurately diagnose the nature and

extent of the claimant’s compensable lumbar injury and resulting lumbar complaints.

It is further apparent that it was also Dr. Raben’s expert medical opinion that

a further follow up after this testing, would be medically appropriate to re-examine

the claimant’s situation in light of the results of the recommended testing and if

necessary to properly formulate an appropriate treatment program for the claimant’s
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compensable lumbar injury. During this interval, it was Dr. Raben’s expert medical

opinion that continued conservative treatment modalities in the form of oral pain

medication, muscle relaxants, anti-inflammatories, and physical therapy would be

medically appropriate to reduce or alleviate the claimant’s chronic lumbar

complaints.

As previously stated, Dr. Raben is a board certified orthopaedic surgeon and

has considerable expertise in the evaluation and treatment of  back injuries and

conditions. His expert medical opinion is entitled to substantial weight and credit.

Further, his opinions would be entitled to greater weight and credit than the expert

opinions of a general practitioner, such as Dr. Berestnev and Dr. Hood.  However,

I would note that neither of these physicians have expressed any opinions that would

appear to directly contradict any of  the opinions of Dr. Raben.  

After consideration of all the evidence presented, that the diagnostic and

therapeutic medical services have been recommended to the claimant by Dr. Raben

for the claimant’s continuing lumbar and lower extremity difficulties are necessitated

by and connected with the claimant’s admittedly compensable lumbar injury and

have a reasonable expectation of accomplishing the purpose for which they were

intended. Thus, these recommended medical services would represent “reasonably

necessary medical services” under Ark. Code Ann. §11-9-508. Pursuant to the

provisions of this subsection, the respondents are liable for the expense of these

services. This liability is subject to the medical fee schedule established by this
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Commission.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The remaining issue concerns the claimant’s entitlement to additional

temporary total disability benefits from October 12, 2008  to a date yet to be

determined. Once again, the burden rests upon the claimant to prove his entitlement

to these benefits. In order to meet this burden, the claimant must prove by the

greater weight of the credible evidence that, during this period, he has continued

within his “healing period” from the effects of his admittedly compensable lumbar

injury and has also continued to be rendered totally disabled from performing all

forms of regular gainful employment for which he is otherwise qualified by this

compensable injury.

The duration of the healing period is a medical question which must be

resolved on the basis of the greater weight of the medical evidence presented. Ark.

Code Ann. §11-9-102(12) defines the “healing period” as that period for healing of

the injury resulting from the accident.  Applicable  case law indicates that this

“healing” refers to the healing of the actual physical damage that has been caused

by the compensable injury. Once this actual physical damage resolves or at least

stabilizes, at a level where nothing further in the way of time or medical treatment

offers a reasonable expectation of improvement, then the healing period has ended.

The mere continuation of symptoms, once the physical damage that is producing

these symptoms has stabilized, is not sufficient (in and of itself) to extend the healing
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period.  

In the present case, the medical evidence presented  does not show that the

claimant has ever  been released from active medical treatment from any physician.

Although  the claimant was not seen by Dr. Berestnev, after October 15, 2007, there

is no evidence that Dr. Berestnev actually released the claimant from further medical

treatment, In fact, the medical evidence shows that the claimant continued under

physical therapy that had been recommended by Dr. Berestnev through November

19, 2007.  The claimant’s failure to receive any further medical treatment by Dr.

Berestnev appears to be based solely on the respondents’ refusal to provide

continuing services by this physician, rather than any medical opinion that the

claimant had reached the maximum benefit of medical treatment.

I recognize that a claimant can voluntarily end his healing period by refusing

continued medical care. However, the greater weight of the evidence presented fails

to show a refusal.  Although the claimant did miss a scheduled appointment with Dr.

Berestnev, on November 9, 2007, I find that the claimant adequately explained  the

reason for this in his testimony.  The evidence also shows that the claimant

continued to seek medical services after November 9, 2007.    Under the evidence

presented, the claimant’s failure to keep the scheduled appointment with Dr.

Berestnev, on November 5, 2007, would not represent a “refusal” of appropriate

medical services sufficient to support the conclusion that the claimant had effectively

ended his failing period.
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After consideration of the medical evidence presented, I find that the claimant

has proven that he has continued within his healing period from the effects of his

compensable lumbar injury after October 12, 2008.  Thus, the claimant has satisfied

the first requirement for his entitlement to additional temporary total disability

benefits.

However, the claimant must further prove that he has continued to be rendered

totally disabled from performing all forms of regular gainful employment, for which

he was otherwise qualified, by the effects of his compensable lumbar injury. To

accomplish this, the claimant has offered his testimony and an off work note that is

purportedly signed by Dr. Raben on October 2, 2008.

At the hearing, the claimant testified that he returned to light duty with the

respondent, after his compensable injury. He kept working, in this capacity, for a

period of time.  The claimant testified that when he was released by Dr. Berestnev

to return to full duty, he resumed his preinjury position for the respondent and worked

in this position, for “awhile”.  It was the claimant’s testimony that he was unable to

perform his preinjury position and quit his employment with the respondent on

October 11, 2007.  However, it would appear from the records of Dr. Berestnev that

he did not release the claimant to return to full or regular duty until October 15, 2007,

which would have been several days after the claimant had already terminated his

employment with the respondent.

The medical evidence also shows that in October and November of 2007, the



12Hernandez-F711115

claimant was under active medical treatment for difficulties with his feet, which

appear to be totally unrelated to the employment accident of June 14, 2007.  This

treatment appears to have included surgery on at least one of the claimant’s feet and

required his use of crutches.  Clearly, these unrelated difficulties would have, in and

of themselves, prevented the claimant from performing his preinjury employment

activities and likely all forms of regular gainful employment.  From the evidence

presented, it is impossible to ascertain with any degree of certainty when the

claimant’s disability, as the result of his non compensable foot difficulties, ceased.

The claimant testified that some time in November of 2007, he obtained

employment with Cintas, a supplier of towels, mats, and uniforms to various

businesses.  In his first position with Cintas, the claimant was assigned to folding and

rolling towels and mats.  He appears to have been physically able to perform this

position.  He subsequently moved to loading trucks and separating hangers. The

claimant maintained regular gainful employment with Cintas through his initial visit

with Dr. Raben. The claimant stated that after he obtained the off work slip from Dr.

Raben, he had terminated his employment with Cintas and has not sought

employment anywhere else.  He has also now applied for social security disability

benefits.

The claimant testified that, in his opinion, he was unable to work because of

the severe pain in the lower back and hips.  He described his current complaints as

being “just like” those he had experienced after his employment-related injury and
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stated that the location and nature of his symptoms had not changed since his

compensable injury. The claimant also testified that these symptoms did not prevent

him from being able to do yard work and various chores, including mowing his yard

with a riding lawn mower, and operating a weed eater.

The only medical evidence to support the claimant’s position that he has been

physically unable to work, due to his compensable lumbar injury, is contained in an

“off work slip” that was purportedly signed by Dr. Raben.  This notation, dated

October 2, 2008, simply stated:

“Miguel Hernandez is under my care and is required to be

off work until he has obtained additional recommended

treatment.”

 Dr. Raben does not relate any reasons for the imposition of this off work

restriction either in the note, itself, or in his narrative report of September 29, 2008.

In his report of September 29, 2008, Dr. Raben did record that the claimant was  not

currently working.  In this same report, he further indicated that the claimant related

that he was only physically able to sit, stand, and walk for a “few minutes”.  However,

in his physical examination, Dr. Raben failed to note the observation of any objective

findings or even any significant subjective findings that would be consistent with the

severe pain and extensive physical limitations described  by the claimant. It is in my

opinion that, in all likelihood, Dr. Raben provided the claimant with the off work note

(page 57 of Claimant’s Exhibit No. 1) simply because the claimant requested one.

After consideration of all the evidence presented, I find that the claimant has
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failed to establish by a preponderance of the credible evidence that his compensable

lumbar injury has caused him to be totally disabled from performing any form of

regular gainful employment, for which he is otherwise qualified, since October 12,

2008. The claimant’s alleged inability to perform gainful employment, since October

12, 2008, is based solely on the magnitude or severity of the pain and subjective

complaints that the claimant states that he is experiencing with his lower back and

left lower extremity.  However, the claimant testified that the nature of these

complaints, on and after October 12, 2008, were essentially the same as the

complaints he had been experiencing since his compensable injury on June 14,

2007.  Although he testified that these complaints apparently increased in magnitude

by October 12, 2008, such testimony is not particularly supported by the other

evidence presented.  In fact, the other more credible evidence presented is not

supportive of the presence of the symptoms described by the claimant.  In particular,

the medical evidence failed to note any atrophy or wasting of any of the muscles in

the claimant’s lower extremities from either disuse or denervation.  There is also no

evidence of the observation of muscle spasms, rigidity, loss of lordosis,

inflammation, or other abnormalities, which would be reasonably expected, if the

claimant was experiencing chronic severe pain and significant numbness involving

his lower back and lower extremities. The claimant was clearly physically capable

of maintaining regularly gainful employment from shortly after his compensable

injury of June 14, 2007 through October 11, 2008, with the possible exception of a
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brief period in October and /or November of 2007, when he was disabled for

difficulties unrelated to his compensable injuries. From the evidence presented, it

would appear reasonable that the claimant could have continued to remain regularly

gainfully employed on and after October 12, 2008, if he so desired. Thus, the

claimant has failed to prove the second requirement  necessary for his entitlement

to the additional temporary total disability benefits he now seeks.

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 14, 2007, the relationship of employee-

employer-carrier existed between the parties.

3.  On June 14, 2007, the claimant earned wages sufficient

to entitle him to weekly compensation benefits of $464.00

for total disability and $348.00 for permanent partial

disability. 

4. On June 14, 2007, the claimant sustained compensable

injuries to his lumbar spine and inguinal area.

5. There is no dispute over accrued medical expenses.

6. The medical services recommended by Dr. Cyril Raben,

in his report of September 29, 2008 constitute reasonably

necessary med ical services for the cla imant’s
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compensable lumbar injury. Specifically, these services

have been proven to be necessitated by or connected with

this compensable injury and to have a reasonable

expectation of accomplishing their intended purpose or

goal. These services include the neurological testing

recommended by Dr. Raben, the conservative treatment

modalities recommended by Dr. Raben during the period

necessary for the neurological testing to be performed,

and for a reevaluation by Dr. Raben upon completion of

the neurological testing. Pursuant to Ark. Code Ann. §11-

9-508, the expense of these services are the liability of the

respondents herein.  This liability is subject to the

Commission’s fee schedule. There is no dispute over

temporary total disability benefits accruing through

October 11, 2007.

7.  The claimant has failed to prove by the greater weight

of the evidence that he is entitled to additional temporary

total disability benefits for the period commencing October

12, 2008 and continuing through a date yet to be

determined.  Although the claimant has proven that he

continued within his healing period from the effects of his
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compensable lumbar injury, during this period, he has

failed to prove that he also continued to be rendered totally

disabled as a result of the effects of this compensable

lumbar injury.

8. The respondents have denied the claimant’s entitlement

to additional medical services and any additional

temporary total disability benefits after October 11, 2007.

9. As no controverted benefits have herein been awarded

to the claimant, no controverted attorney’s fee can be

awarded to his attorney.

ORDER

The respondents shall be liable for the expense of the medical services

recommended by Dr. Cyril Raben, in his report of September 29, 2008.  These

medical services specifically include the neurological testing recommended by Dr.

Raben, the additional conservative treatment recommended by Dr. Raben, and a

follow up evaluation by Dr. Raben after a completion of the recommended

neurological testing.  The respondents’ liability for these medical services is

controlled by the medical fee schedule established by this Commission.

All benefits herein awarded, which are heretofore accrued, are payable in a

lump sum without discount.

For the reasons heretofore set forth in this Opinion, the claimant’s request for
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additional temporary total disability benefits must be denied and dismissed.

IT IS SO ORDERED.   

                                                                                      

                                       MICHAEL L. ELLIG

                                   ADMINISTRATIVE LAW JUDGE


