
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F608885

PHYLLIS J. HENRY CLAIMANT

SALINE MEMORIAL HOSPITAL RESPONDENT EMPLOYER NO. 1
(SELF-INSURED)

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

ORDER AND OPINION FILED FEBRUARY 6, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 1 represented by the HONORABLE GUY ALTON WADE, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on December 3,

2008.  A prehearing conference was held and a prehearing order was filed on October

3, 2008.  A copy of the prehearing order was marked as Commission Exhibit No. 1 and

made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an August 8, 2006, compensable injury.

2.  The compensation rates will be agreed to before
the hearing.

3.  Respondents have accepted an 8% permanent
impairment rating.

4.  The parties agree the end of the healing period is
February 18, 2008.

The claimant contends that she is entitled to medical treatment specifically for
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depression.  The claimant also contends that she has been rendered permanently and

totally disabled and, alternatively, that she is entitled to wage loss benefits over the

impairment rating.  The claimant also requests maximum attorney’s fees.

Respondent No. 1 contends that the claimant is not entitled to any benefits for

wage loss beyond the 8% impairment rating.  Respondent No. 1 contends the claimant

is not permanently and totally disabled.  Respondents contend work was available and

a functional capacity evaluation confirmed the claimant is able to perform medium duty

work.  Respondents contend there is no diagnosis of depression and no presentation of

proof in the case that would indicate the claimant is entitled to treatment for depression. 

Respondents further ask for a credit for temporary total disability benefits that were

overpaid.

Respondent No. 2 contends it will defer to the outcome of litigation in this matter.

ISSUES TO BE LITIGATED

1.  Additional medical.

2.  Permanent and total disability or wage loss benefits.

3.  Attorney’s fees.

4.  Overpayment credit.

5.  Temporary total disability rate.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:
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FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an August 8, 2006, compensable injury.

2.  Respondents have accepted an 8% permanent impairment rating.

3.  The parties agree the end of the healing period is February 18, 2008.

4.  The claimant has proven by a preponderance of the evidence that depression

medication and treatment is reasonable and necessary and a compensable

consequence of her compensable injury.

5.  Respondents are responsible for the depression medication and treatment.

6.  The appropriate temporary total disability rate is $274.

7.  Respondents are entitled to a credit for any overpayment of benefits already

paid.

8.  The claimant has failed to prove by a preponderance of the evidence that she

is permanently and totally disabled.

9.  The claimant has proven by a preponderance of the evidence that she has

sustained a 35% wage loss over her impairment rating.

         10.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule.

DISCUSSION

The claimant, 57 years old, worked as a cook at the respondent employer since
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2003.  The claimant worked mostly on the evening shift and prepared the meals for the

patients.  The claimant would prepare food for over 100 patients and she would fill the

patients’ trays.  The claimant also would break down the cafeteria line and wash the

pots and pans and also break down the patients’ line.  This job required constant

standing, walking, lifting, bending, stooping and pushing and pulling.  The lifting would

range from 25 to 50 pounds and stocking was part of the job.

According to the claimant, on August 8, 2006, she was removing frozen rolls

from the freezer when one fell out of her hand and she tried to catch it and hurt her low

back.  The pain is shooting pain and goes to her knees.  The claimant has seen

Doctors Sudderth, Rutherford, Krishnan and Kravetz.  Dr. Sunder Krishnan performed a

discogram and this recreated the pain.  The claimant has received some physical

therapy and some medication.  The claimant also saw Dr. Wayne Bruffett for a second

opinion after Dr. Phillip Kravetz had recommended surgery.

The claimant confirmed that she takes several medications, including Cymbalta

for depression.  She confirmed that she started taking this medication after her visit with

Dr. Bruffett.  She sought some psychological counseling from Saline Hospital; however,

she only went to see the therapist one time and became fearful of the location.  The

claimant testified that she is depressed because she is unable to work as a cook, the

only thing she knows.  The claimant’s work history consists of babysitting,

housekeeping, store clerk and cook.

ADJUDICATION

Initially, there was agreement about the claimant’s compensation rate, but at the

hearing that again became an issue.  Respondent No. 2 submitted documentation
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based on the claimant’s wage records indicating the temporary total disability rate was

based on an average weekly wage of $411, making the temporary total disability rate

$274 and the permanent partial disability rate $206.  My calculations agree with

Respondent No. 2's temporary total disability and permanent partial disability rates. 

See, Ark. Code Ann. §11-9-501.  Chren Lancaster, claims adjuster, testified the

claimant was paid $304 a week for temporary total disability; however, the payout of

benefits does not support this testimony.  Respondent No. 1's Exhibit No. 5 indicates

the claimant was paid $566 every two weeks for temporary total disability, making the

payout of $283 per week.  Respondents No. 1 has requested a credit against any future

benefits awarded with its overpayment.  I find that Respondent No. 1 is entitled to a

credit for the $9 per week overpayment of temporary total disability benefits.

The claimant next contends that she is entitled to depression medication and

treatment for depression.  Ark. Code Ann. §11-9-508(a)(Supp. 2005) provides that an

employer shall promptly provide for an injured employee such medical treatment as

may be reasonably necessary in connection with the injury received by the employee. 

The employee has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark.

App. 248, 205 S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary

treatment under the statute is a question of fact for the Commission.  Id.  The

Commission has the authority to accept or reject medical opinions and its resolution of

the medical evidence has the force and effect of a jury verdict.  Estridge v. Waste

Mgmt., 343 Ark. 276, 33 S.W.3d 167 (2000).
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The claimant saw Dr. Wayne Bruffett for a second opinion regarding her

condition and need for surgery.  On November 28, 2007, Dr. Bruffett wrote the claims

adjuster about the claimant and discussed the claimant’s back problems as being work

related with the claimant having no significant pre-existing back problems before her

work injury.  Dr. Bruffett did not recommend the fusion surgery as being in the

claimant’s best interest, as he preferred to work with her in a non-operative manner. 

Dr. Bruffett opined, in part:

I think depression is a large component of her problem.  I’m
hopeful that you can support her in this and help her acquire
an appointment to see a psychiatrist for further treatment of
her depression.  I think if that issue is improved, her back
pain issues will also be better.  I’ve tried to encourage her
when I’ve seen her, to try to get her on a healthy track of
core strengthening, trunk stabilization, weight loss, et.  (Cl.
Exh. No. 1, p. 62.)

On January 2, 2008, Dr. Bruffett wrote in his notes that the claimant’s family doctor had

prescribed Cymbalta and he thought that was helpful.  Dr. Bruffett further stated in that

report:

I think Ms. Henry is making a great effort to get better.  I’m
real proud of her.  I’ve encouraged her to continue with the
exercise and therapy. . . .  (Cl. Exh. No. 1, page 64.)

Ms. Henry testified at the hearing that she was depressed because she could not

work.  She has been gainfully employed for most of her life and has worked as a cook

mostly.  I found the claimant to be a credible witness who described her injury, her

treatment and her current problems with clarity.  The claimant had not previously been

treated for depression but her medical records reflect she did take some anxiety

medication at one time before 2006.
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The issue of whether treatment is reasonable and necessary is a question of fact

for the Commission Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).  However, when the primary injury is shown to have arisen out of and in the

course of the employment, the employer is responsible for any natural consequence

that flows from that injury, and the basic test is whether there is a causal connection

between the injury and the consequences of such.  Id.  A non work-related independent

intervening cause does not require negligence or recklessness, but if the claimant is

engaged in unreasonable conduct, the result may be an independent intervening

cause.  Davis v. Old Dominion Freight Line, Inc., 341 Ark. 751, 20 S.W.3d 326 (2000). 

See, Ark. Code Ann. §11-9-102(4)(F)(iii) (Supp. 1999).

After considering the claimant’s credible testimony and considering the medical

evidence, I find Dr. Bruffett’s recommendation of depression medication to be

reasonable and necessary, as well as some treatment for depression.  

The claimant next contends she is permanently and totally disabled or,

alternatively, entitled to wage loss benefits.  Ark. Code Ann. §11-9-519(e) provides:

‘Permanent total disability’ means inability, because of
compensable injury or occupational disease, to earn any
meaningful wages in the same or other employment.

The wage-loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood, Emerson Elec. v. Gaston, 75 Ark. App. 232,

58 S.W.3d 848 (2001).  The Commission is charged with the duty of determining

disability based upon a consideration of medical evidence and other matters affecting

wage loss, such as the claimant’s age, education, and work experience.  Eckhardt v.
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Willis Shaw Exp., Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998).  Objective and

measurable physical or mental findings, which are necessary to support a determination

of “physical impairment” or anatomical disability, are not necessary to support a

determination of wage-loss disability.  Ark. Methodist Hosp. v. Adams, 43 Ark. App. 1,

858 S.W.2d 125 (1993).  To be entitled to any wage-loss-disability benefit in excess of

permanent-physical impairment, a claimant must first prove, by a preponderance of the

evidence, that he or she sustained permanent-physical impairment as a result of a

compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 882

(2000).  Other matters to be considered are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Eden’s, 233 Ark. 786, 346 S.W.2d

685 (1961); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).  City

of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984).  The Commission

may use its own superior knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to determine wage-loss disability.  Oller

v. Champion Parts Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276 (1982).

In the present case, I find the claimant has failed to prove by a preponderance of

the evidence that she is permanently and totally disabled.  The claimant has proven by

a preponderance of the evidence that she has suffered wage loss of 35% above her

impairment rating.

The claimant is a 56-year old high school graduate with work experience as store

clerk, waitress, cashier, housekeeping and as a cook.  All these jobs required lifting,

stooping, bending and physical exertion.  The claimant has no computer skills or work
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experience with desk type work.  The claimant testified that she can no longer do yard

work, pick up her grandchildren, vacuum and sweep.  She does the laundry for her

husband and herself.  The claimant has difficulty sleeping and, therefore, difficulty with

concentration.  The claimant testified that some days she has pain such that she stays

in bed on a heating pad and would be unable to go to work.  According to the claimant,

she went to the workforce center in Malvern and tried to learn to use a computer, but

had little success.  The claimant testified that she applied for work at the Malvern

Hospital as a cook, Big Red, Logan’s Grocery Store, Mad Butcher, Hot Springs County

Hospital, a nursing home and Dorey’s Catfish but did not get any job offers.  The

claimant participated in two Functional Capacity Evaluations and both resulted in

assessing her as able to perform “medium duty work.”  The claimant was released on

February 13, 2008, and assigned the 8% permanent impairment rating.  Surgery was

not performed.

The claimant last made approximately $23,000 to $24,000 per year working for

the respondent employer.  The claimant met with the vocational evaluator, Ms. Edie

Nichols and applied for several jobs that Ms. Nichols identified.  

Edie Nichols, rehabilitation specialist, testified that she worked with the claimant

in seeking employment.  Ms. Nichols performed a vocational evaluation and provided

some job skills training.  Ms. Nichols helped the claimant prepare a Resume and then

found some job openings for the claimant to pursue.  Ms. Nichols mailed the job

openings to the claimant and testified that she found about 72 different jobs for the

claimant.

Under cross examination, Ms. Nichols was questioned about a sampling of the



10

72 jobs she found for the claimant.  Ms. Nichols confirmed that she provided the

claimant all the information she knew about each job and the first job questioned was

the assistant manager in Malvern at a fast food restaurant.  The amount of lifting was

not provided nor the amount of standing that was required.  Ms. Nichols agreed that the

assistant manager could require more than half a day of standing and this was beyond

the limits in the claimant’s FCE.  A second job was identified that required an outgoing

personality.  Ms. Nichols was asked if she was aware the claimant was being treated for

depression and she was aware of the depression medication.  Another cashier job was

discussed and this required the applicant to be able to stock and clean and bending

and stooping were problems for the claimant in the FCE.  Another job identified was a

lead teacher in Malvern working with toddlers, changing diapers, etc.  This job would

require lifting and that was problematic for the claimant.  Another job identified was a

waitress job and Ms. Nichols confirmed this job would require someone to be on their

feet for most of the day.

Many of the jobs identified by Ms. Nichols did not mesh with the claimant’s

limitations or skills, so not all the jobs were viable.  I found the claimant to be motivated

to return to work and cooperative in the vocational process.  Considering all the wage

loss factors and the testimony and medical evidence introduced, to include the FCE

indicating the claimant could return to medium work, I find the claimant has sustained a

35% wage loss in addition to her permanent impairment rating.

ORDER

The claimant has proven by a preponderance of the evidence that depression

medication and treatment is reasonable and necessary and a compensable
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consequence of her compensable injury.  Respondents are responsible for the

depression medication and treatment.  The appropriate temporary total disability rate is

$274.  Respondents are entitled to a credit for any overpayment of benefits already

paid.  The claimant has failed to prove by a preponderance of the evidence that she is

permanently and totally disabled.  The claimant has proven by a preponderance of the

evidence that she has sustained a 35% wage loss over her impairment rating.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


