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STATEMENT OF THE CASE

A hearing was conducted January 23, 2009, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.

A prehearing conference was conducted in this claim on December 17, 2008,

and a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly set

out in the Prehearing Order.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at all

relevant times, including August 8, 2008; that the claimant’s average weekly wage was

sufficient to entitle him to compensation rates of $348.00 per week for temporary total

disability and $261.00 per week for permanent partial disability in the event the claim
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was found compensable; and that the claim had been controverted in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated benefits

must be addressed.

Claimant contended, in summary, that he sustained a compensable injury to his

low back as the result of a specific incident identifiable in time and place of occurrence

on August 8, 2008; that he was entitled to temporary total disability benefits beginning

on or about September 8, 2008, when he first began missing work, and continuing

through the present and until a date yet to be determined, while maintaining  that his

healing period had not ended; that respondents should be held responsible for all

medical treatment, including, but not limited to proposed surgery,  together with

continued, reasonably necessary medical treatment; and that a controverted attorney’s

fee should attach to any benefits awarded.

The respondents contended that the claimant did not sustain an injury arising out

of and during the course of his employment with Nuckles & Son, LLC.

In addition to the claimant, Michael Kraus, W.C. Scales, Karen Crossman, and

Mary Henderson were all called as corroborating witnesses by the claimant.  Heather

Campbell, Pamela Herring, and Brad Nuckles were called as witnesses for the

respondents.   The record is composed solely of the transcript of the January 23, 2009,

hearing containing several exhibits, together with the evidentiary deposition of Dr.

James F. Murrey which was introduced as “Respondent’s Exhibit C” and retained in the

Commission file in bound form.
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From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that he

sustained a compensable low back injury as the result of a specific incident

identifiable in time and place of occurrence which arose out of and during the

course of his employment with Nuckles & Son, LLC.

4. The claimant has failed to prove, by a preponderance of the credible evidence,

that his physical problems, need for treatment, and alleged disability are causally

related to an incident and injury sustained while working for the respondent

herein.

DISCUSSION

The record in this claim is simply replete with inconsistencies and contradictions.

The claim turns almost entirely upon the claimant’s own credibility.  As will be set out

further below, I did not find the claimant to be a credible witness.  The testimony of the

claimant’s corroborating witnesses, likewise, turns primarily on any history of alleged
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injury related by the claimant.  Because the claimant’s course of conduct, including his

work history is inconsistent with his claim, together with conflicting and contradictory

testimony which will be abstracted later, I am constrained to conclude that the claimant

is not a credible witness.  Further, a claimant’s testimony is never considered

uncontroverted.  The testimony of an interested party is always considered to be

controverted. Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985);

Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental

Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

The claimant, Melvin R. Henderson, testified in his own behalf.  The record

reflects that the claimant was employed by Nuckles & Son for a period of two (2) years,

specifically, from September 14, 2006, through September 9, 2008.  The claimant’s job

duties included driving a pump truck which was then utilized to pump waste out of septic

tanks, grease traps, and pits.  The claimant maintained that he sustained an injury on

either August 7 or 8, 2008, while servicing one of the employer’s clients, Team Clean,

a car wash.  The claimant’s description of the alleged incident and injury, the reporting

of the incident, as well as claimant’s initial course of treatment is set out below:

Q     Okay.  And tell us what, if anything, happened in early August of last year?

A     August, I was over there and I was cleaning out the pit, and I had to water jet
because it was stopped up.  I went down in there, stepped on the pipe, fell, hit my back,
and I went ahead and finished it and walked on out, got on out.  I did tell Michael.  I did
tell another guy there, too.

Q     When did you tell Michael or the other guy?

A     The same day.

Q     All right.  And then –
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JUDGE GREENBAUM:     I’m sorry.  Michael who?

THE CLAIMANT:     The guy that just left.  I don’t know his last name.

JUDGE GREENBAUM:     That was just here?

THE CLAIMANT:     Yes, sir.

JUDGE GREENBAUM:     Kraus?

THE CLAIMANT:     Yes, sir.

BY MR. WILLHITE:

Q     What did you tell Michael Kraus?

A     I told Michael that I did fall into the pit.

Q     All right.  And what, if anything, what kind of symptoms did you experience after
that?

A     It was just kindly like a nerve, like I may have just hit a nerve or something in it.
Next day is when I went to the doctor and they wanted an MRI because it was running
down my left leg, the nerve was running down my left leg, and –

Q     Okay.  When did this take place, to the best of your knowledge?

A     Between the 7th and the 8th.

Q     Of what?

A     August.

Q     Of what year?

A     This year, 2008.

Q     So last year, 2008?

A     Yes.

Q     Okay.  And it happened on Team Clean premises?

A     Yes, sir.
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Q     Now, let’s talk about your medical condition prior to August 7th or August 8th of
2008.  What was your physical condition at that point?

A     Just really good.  I could do anything I wanted to.

Q     All right.  What was your normal mode of transportation to get to work?

A     I rode a bicycle.

Q     Okay.  Now, how far is your home to the location where you would go to work?

A     I’m going to say about maybe three blocks.

Q     Okay.  So you would ride your bicycle?

A     I would ride my bicycle to work and home every day.

Q     Did you have any limitations with regard to your back prior to August of 2008?

A     No, sir.

Q     Did you ever receive any chiropractic treatment for your back or neck prior to
August of 2008?

A     No, sir.

Q     Did you ever see a neurosurgeon, a neurologist, or any sort of physician for back
pain or back problems prior to August of 2008?

A     No, sir.

Q     Did you ever take any pain medication for any back problems prior to August of
2008?

A     No, sir.

Q     Okay.  Now, please wait until I finish my question before you answer, okay.  First
answer that question.  Any back medication prior to August of 2008?

A     No, sir.

Q     Now, what doctor did you go see following this August 7th, August 8th incident?

A     James Murray. [sic]
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Q     All right.  Any why did you go see Dr. Murray? [sic]

A     He’s my family doctor.

Q     All right.  Now, did you make any report of this accident to anyone at Nuckles &
Son?

A     Yes, sir, I did.

Q     When and to whom?

A     I made it that same day to Heather Campbell and Mr. Nuckles.

Q     And when you say Mr. Nuckles, who is Mr. Nuckles?

A     Danny Nuckles.

Q     Okay.  Please let me finish my question, though, before you start your answer,
okay?  What did you tell Heather Campbell and/or Danny Nuckles?

A     I told Heather Campbell I fell in the pit out there at Team Clean Car Wash, and she
said she didn’t care.

Q     Okay.  Then what did you do?

A     She called Mr. Nuckles.  I got Mr. Nuckles on the phone and told him, and I was
sitting at Pam’s desk when he called, and that’s when I talked to him on the phone and
he told me not to worry about it.

Q     Now, where were you when you first made this report to Heather Campbell?

A     I was in the office.  (Tr.15-19)

From a medical standpoint, the record reflects that the claimant called his family

physician, Dr. James F. Murrey, on August 7, 2008, in order to obtain a prescription for

pain medication.  The claimant was first examined and treated by Dr. Murrey on August

11, 2008.  Dr. Murrey subsequently ordered an MRI on August 24, 2008, which revealed

a herniated disc.  Dr. Murrey subsequently referred the claimant to Dr. John Campbell,

a neurosurgeon in Jonesboro, Arkansas.  Dr. Campbell first evaluated the claimant on
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October 24, 2008, at which time Dr. Campbell reviewed the diagnostic studies and

opined that the claimant would probably be a good candidate for surgical intervention.

However, the claimant’s course of conduct prior to the recommendation for surgery is

extremely illuminating.

The record reflects that the claimant continued working for the employer until

September 9, 2008, at which time he was terminated by the employer for reasons

unrelated to the claim.  The employer maintained that the claimant was terminated as

the result of complaints from customers about his service work.  Although the claimant

first stated that he was not aware of any complaints about his work, on further cross-

examination the claimant acknowledged that he was aware that a complaint had been

filed by an employee of the 501 Club that stated the claimant had not been pumping the

tank at that establishment.  (Tr.32, 39)

Further, the record reflects that the claimant had an animosity against his former

employer, the employer herein, and had apparently threatened the employer with a

potential law suit if they refused to pay the medical bills on the immediate claim.  (Tr.30-

31)

On further cross-examination, the claimant candidly acknowledged that he knew

that he was required to report any workers’ compensation claims to Pam Herring.

However, the claimant failed and/or refused to report any alleged injury to Ms. Herring

until after September 7, 2008, at which time he filled out a Commission Form AR-C,

making a claim for compensation which was received by the Commission on September

10, 2008.  It was only after the claimant filed his claim with the Commission that he
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reported the injury to the proper representative for the employer.  The  record  reflects

that  Ms.  Herring  promptly  notified the respondent-insurance carrier of the claim.

Although the record reflects that the claimant was terminated by the employer on

September 9, 2008, the record reflects that there is no allegation that the employer

wrongfully discharged the claimant in retaliation for filing the claim.  In fact, the parties

agreed that wrongful termination was not an issue.  (Resp. Ex. B)(Tr.37, 41, 88-89)

In response to questions from the Commission, the claimant maintained that he

repeatedly asked the employer to turn in his claim.  Nevertheless, while acknowledging

that he knew that the proper person to report any injury was Pam Herring, he did not

notify her of any alleged injury until the day he was terminated.  (Tr.36, 44-46)

Michael Joseph Kraus was called as a witness for the claimant.  Mr. Kraus is an

employee of Team Clean Car Wash.  Mr. Kraus stated that the claimant reported an

incident to him on some undetermined date.  However, Mr. Kraus stated that the report

of the incident to him was sometime after the alleged fall.  He further stated that he

observed the claimant performing strenuous physical labor at the time the incident was

reported, which, again, was subsequent to the alleged event, and that based upon his

observations, the claimant was not exhibiting any physical limitations or restrictions.

W.C. Scales, a friend of the claimant, was called as a corroborating witness.  Mr.

Scales stated he learned that the claimant had been injured.  He stated that he went to

visit the claimant and that the claimant reportedly told him that he fell on the job.  Mr.

Scales stated that the conversation occurred during the first week of August.  However,

on cross-examination, when questioned how he recalled that the incident occurred
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during the first week of August, his response was, “Because on July the 4th we all were

together.”  However, the claimant’s sister-in-law, Karen Grossman, who testified

following Mr. Scales, maintained that she observed the claimant experiencing physical

difficulties on August 9, 2008, when the claimant attended her daughter’s wedding in

San Antonio, Texas.  Ms. Grossman stated that the claimant had previously visited her

home on July 3 through July 6, 2008, and that Mr. Scales was not a guest at her home

during the time he maintained he spent with the claimant.

The claimant’s wife, Mary Henderson, was also called as a corroborating

witness.  She stated that the claimant told her in August, 2008, that he had fallen at the

car wash.  She maintained that following the alleged incident, the claimant quit riding

his bike to work.  She acknowledged that he continued working while taking

medications.  Ms. Henderson denied any knowledge of any alleged bicycle accident on

or about August 15, 2008.

Heather Campbell was called as a witness for the respondents.  Ms. Campbell

is a receptionist, secretary and dispatches workers to various jobs for the employer.

Ms. Campbell acknowledged having a conversation with the claimant on an unspecified

date at which time he appeared upset and threatening, maintaining that she should

expect a workers’ compensation claim because he had fallen in a pit at Team Clean.

Ms. Campbell stated that she offered the claimant medical treatment which was

refused.  She stated that she also called one of the owners, Danny Nuckles, to report

the incident.  She asserted that although she could not hear Mr. Nuckles’ portion of the

conversation, that the claimant reportedly acknowledged that, “No I am fine.”  and that
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no further problems were reported to her until later that summer when the claimant

apparently filed his claim.  In addition, Ms. Campbell stated that the employer’s records

reflected that the claimant did not make a service call to Team Clean on either August

7 or August 8, 2008.  She stated that the employer records reflected that the claimant

made service calls to Team Clean on April 3, June 27, July 9, and August 20, 2008.

(Tr.65, 68-69) 

On cross-examination, Ms. Campbell acknowledged that the service records

reflected a call dispatched to Team Clean on August 4, 2008; however, she stated that

service call on that date was to clean the water jet lines and that Kerry Spencer was

dispatched to perform the job.  She further acknowledged that it would not be unusual

for Mr. Spencer and the claimant to do a job together, but that Mr. Spencer did all the

line cleanings and that the claimant just performed pumping services. which was not

reflected on the August 4, 2008, dispatch report and bill.

On re-direct examination, Ms. Campbell pointed out that the August 4, 2008,

entry reflected only that the water jet had been cleaned and that the charges were

$150.00.  She stated that had the claimant contemporaneously performed a pumping

job, the charges would have been $250.00 which was consistent with an entry made on

June 27, 2008.  (Tr.77-80)

Pamela Herring was called as a witness by the respondents.  Ms. Herring is the

bookkeeper, accounts payable, and billing representative for the employer and is also

responsible for processing all insurance claims, including workers’ compensation

claims.  Ms. Herring corroborated the testimony of Ms. Campbell that the computer
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print-outs had no record of any pumping activities or charges on August 7, 2008, to

Team Clean.  Accordingly, there was no record of the claimant being on the premises

of Team Clean on August 7 or 8, 2008.  Ms. Herring stated that she had no knowledge

of any alleged injury prior to September 9, 2008.  She stated that the claimant

performed his normal work activities until that date.  Ms. Herring promptly filed a

workers’ compensation claim when the claimant notified her of an alleged injury.  She

further stated that she did not observe the claimant experiencing any limitations prior

to September 9, 2008, while pointing out that the claimant had reported at least two (2)

separate bicycle accidents, the last of which occurred on August 15, 2008, which she

documented.  She stated that the claimant appeared skinned and bruised following the

August 15, 2008, bicycle incident, but that he did not complain to her about any back

problems at that time.  On cross-examination, Ms. Herring stated that the claimant

reported several non-job related accidents and that she felt it was prudent to make

notations of accidents to place in the employee’s file.  She reported that the claimant

complained about bicycle accident wrecks, falling off a house, being bitten by a dog,

and that she simply attempted to keep a log about such information.

Brad Nuckles, one of the owners of the employer-business, testified for the

respondents.  Mr. Nuckles stated that he saw the claimant at work daily.  He maintained

regular contact with the claimant and stated that the claimant did not report any injury

or make any complaints about back problems to him until the date he was terminated.

The claimant was recalled to offer rebuttal testimony.  On rebuttal, the claimant

asserted that on the date of his accident he was accompanied by Kerry Spencer.  He
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stated that they performed separate duties and rode in separate vehicles.  I found the

claimant’s rebuttal testimony to be extremely suspect since he failed to offer said

testimony until after respondents introduced evidence concerning the dates and work

performed at the location of the alleged injury.  After respondents records were

introduced reflecting that Mr. Spencer and not the claimant worked at Team Clean

during the first week of August, 2008, the claimant modified his testimony to fit the

evidence.

I also recognize that the claimant’s family physician authored medical records

suggesting that the claimant’s need for medical treatment was for a work-related injury.

However, in his evidentiary deposition he conceded that his office records did not

provide a history of a work-related event.  Again, any opinion given by Dr. Murrey was

based solely upon a history provided by the claimant at an undetermined time in order

to substantiate his claim.

It is well-settled that claimant has the burden of proving the job-relatedness of

any alleged injury, without the aid of any kind of presumption in his favor.  Pearson v.

Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer v. L.H. Knight

Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of proof claimant must

meet is preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark. 465,

425 S.W.2d 629 (1970).  Under prior law, it was the duty of the Commission to draw

every legitimate inference in favor of the claimant and to give claimant the benefit of the

doubt in making factual determinations.  However, current law requires that evidence

regarding whether or not claimant has met the burden of proof be weighed impartially,
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without giving the benefit of the doubt to either party.  Arkansas Code Annotated §11-9-

704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler

v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

As reflected above, the record in this claim is replete with inconsistencies and

contradictions.  Even portions of the claimant’s testimony is self-contradicting.  Rather

than conduct a further analysis of the record in this cause, suffice it to say that it would

require sheer speculation and conjecture to attribute the claimant’s physical problems

and need for medical treatment to an alleged incident which cannot be proven was the

result of a specific incident identifiable in time and place of occurrence arising out of and

during the course of employment.  Conjecture and speculation, however plausible,

cannot be permitted to supply the place of proof.  Dena Construction Company v.

Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist Hospital v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

Even if an incident occurred at Team Clean on some undetermined date, which

is not conceded herein, it would require speculation and conjecture to attribute the

claimant’s subsequent problems to that incident.  The record reflects that the claimant

was involved in several non-work related incidents.  His testimony lacks credibility.

Accordingly, the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


