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STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 15, 2008, in

Springdale, Arkansas.  A pre-hearing order was entered in this case on October 6,

2008.  This pre-hearing order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the present time.  Prior to the

commencement of the hearing, the parties announced that they could now agree on

the appropriate weekly compensation rates.  A clerical error was also noted on the

date set out in the third proposed stipulation.  A copy of the pre-hearing order with

the appropriate amendments noted thereon was made Commission’s Exhibit No. 1

to the hearing.

The following stipulations were offered by the parties and are hereby

accepted:

1  On October 18, 2007, the relationship of employee-self insured employer-

third party administrator existed between the parties.
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2. The appropriate weekly compensation rates are $ 199.00 for total disability

and $154.00 for permanent partial disability

3. On October 18, 2007, the claimant sustained compensable injuries to his

left knee and left shoulder.

4. There is no dispute over medical services for treatment related directly to

the left knee and left shoulder.

5. There is no dispute over temporary total disability at present.

6. The respondent denies that the claimant’s right knee difficulties are

compensable and controverts any benefits for these difficulties.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the claimant’s right knee problems are compensable.

2. The claimant’s entitlement to medical services for her right knee

difficulties.

In regard to these issues, the claimant contends:

“On October 18, 2007, the claimant injured her left knee
and shoulder; and her right knee was injured as a result for
overcompensating for her left knee injury.”

In regard to these issues, the respondents contend:

“Respondents contend that the claimant did not injure her
right knee and right shoulder.  Claimant failed and/or
refused to report any injury to her right knee and right
shoulder.”

 DISCUSSION

The central issue in this case is whether the claimant’s difficulties with her

right knee constitute either a compensable consequence of her admittedly

compensable left knee injury (as the claimant alleges in the contentions contained
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in her pre-hearing questionnaire) or a separate compensable injury, sustained in the

admitted employment-related incident or accident on October 18, 2007 (as the

claimant implies by her testimony and as indicated by the reports of Dr. Christopher

Arnold).  In either event, the burden rests upon the claimant to prove all of the facts

necessary to establish “compensability”.  

In order to prove that her right knee difficulties represent a “compensable

consequence” of her admittedly compensable left knee injury, the claimant must

prove that her right knee difficulties are a natural and probable consequence or

complication of her admittedly compensable left knee injury.  Neither the claimant’s

testimony nor the medical evidence establishes such a link between the claimant’s

right knee difficulties and the admittedly compensable injury to her left knee.  The

claimant’s testimony indicates that her right knee difficulties began

contemporaneously with her left knee difficulties, on October 18, 2007. The records

of Dr. Arnold reflect that, based upon the claimant’s history, her right knee difficulties

were the result of an injury sustained in the employment-related incident or accident

on October 18, 2007.

I would further note that the evidence presented shows that, at least by

November 6, 2007 (when the claimant came under the treatment of Dr. Cathleen

Vandergriff), restrictions and limitations were placed upon her physical activities that

were specifically designed to limit the claimant’s mobility, in order to avoid stress on

her left leg.  However, these limitations and restrictions would have also limited the

use of the claimant’s right leg and prevented stress on her right knee.  Unlike hands

and upper extremities, it would be almost impossible to limit activities so as to effect

only one leg.
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After consideration of all the evidence presented, it is my opinion that none of

the evidence presented indicates that her right knee difficulties were in any way a

natural or probable consequence of her admittedly compensable left knee injury.

Thus, the claimant’s right knee difficulties would not represent a “compensable”

consequence or complication of her admittedly compensable left knee injury.

In order for the claimant to prove that her right knee difficulties are the result

of a separate compensable injury to this portion of her body that also occurred in the

employment-related incident or accident of October 18, 2007, the claimant must

prove the existence of a causal relationship between this employment-related

incident or accident and a physical injury to her right knee.  However, she need not

prove the existence of this causal relationship to an absolute certainty.  All that is

necessary is that she prove that the existence of this causal relationship is likely or

probable.  Further, she need not prove that the specific employment-related incident

or accident of October 18, 2007, was the sole or even “major” cause of the total

physical damage to her right knee.  It is only necessary for her to prove that this

employment-related incident or accident contributed to this physical damage or

injury, so as to precipitate her right knee difficulties.

The claimant’s own testimony is the only evidence she has presented to prove

that the specific employment-related incident or accident, of October 18, 2007

caused or contributed to the physical injury or damage to her right knee and

produced her resulting symptoms and complaints.   Although Dr. Arnold, in his

reports, seems to express the opinion that the claimant’s right knee difficulties were

causally related to this specific employment-related incident or accident, these

statements do not appear to be based upon any independent findings, but were
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conclusions  based solely upon the  history given him by the claimant (i.e. her onset

of right knee difficulties began contemporaneously with the occurrence of this

accident or injury). 

Although the testimony of a party is never considered uncontradicted, this

does not mean that it can be arbitrarily disregarded.  If such testimony is credible, it

may be sufficient, in and of itself, to prove any fact that it is legally competent to

address.  Clearly, the claimant’s testimony would be legally competent to establish

when she began experiencing the difficulties with her right knee and to prove the

existence of a close temporal relationship between this onset of symptoms and the

employment-related incident or accident of October 18, 2007.  

At the hearing, the claimant testified that, when she fell on October 18, 2007,

she struck or “landed on” both of her knees.  She further testified that she

immediately began experiencing “soreness” in her right knee and very shortly after

the fall she began experiencing bruising and swelling of the right knee.  

The claimant further testified that immediately after her fall, she reported the

accident and all of her injuries to her supervisor (a gentleman named Rodney).

These facts were then relayed to respondent’s claims office and the claimant was

directed to go to the hospital emergency room. The claimant stated that she then

drove herself to the emergency room of the Northwest Medical Center in Springdale,

Arkansas.  The claimant testified that she expressly informed all the emergency

room personnel that she was experiencing difficulties with both of her knees, but for

some unexplained reason did not mention any complaints with her left shoulder.  

It was the claimant’s testimony that following the emergency room visit she

returned to work and finished her shift.  She testified that she continued to work, but
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that her difficulties increased.  According to her testimony, three or four days after

the incident, she requested the respondent to provide her with additional medical

treatment, and she was sent by the respondent to the Arkansas Occupational Health

Center.  (Curiously,  the records of the Arkansas Occupational Health Center do not

indicate that he claimant was seen there, until November 6, 2007, almost three

weeks after the claimant’s fall).  The claimant testified that she complained to the

physicians at the Occupational Health Center of difficulties with both of her knees

and she related these complaints to the fall at work.  It was her further testimony, that

by the time she was seen at the Occupational Health Center, her right knee was also

swelling.  She stated that her right knee was examined by the physicians at the

Occupational Health Center.  

The claimant next testified that she was referred by the physicians at the

Occupational Health Center to Dr. Terry Sites (an orthopaedic surgeon).  At the

hearing, she stated that she also informed Dr. Sites that her complaints involved both

knees, as well as her left shoulder.

The claimant was ultimately seen by Dr. Christopher Arnold.  The claimant

came under the treatment of Dr. Arnold as a result of a change of physicians that

was granted by this Commission.  At the hearing, the claimant testified that she

informed Dr. Arnold about her complaints with both her knees and further told him

that these complaints had been present since her employment-related fall.

The history of the initial onset of the claimant’s right knee complaints, as given

in the testimony and as she related to Dr. Arnold, is in clear conflict with the other

medical evidence presented.  Curiously, the only medical records or reports  from

the claimant’s initial emergency room visit on October 18, 2007, that has been



Harkey-F800114 -7-

introduced by either party consists of  a single x-ray report.  However, this report

shows, as conceded by the claimant in her testimony, that an x-ray was performed

on her left knee.  Further, this x-ray report noted only a history of left knee pain.  The

reports and records from the Arkansas Occupational Health Center (primarily, those

by Dr. Cathleen Vandergriff) do indicate that the claimant related a history of falling

on both her knees.  However, none of these reports or records make any mention of

any complaints involving the claimant’s right knee.  Further, the various physical

examinations that were performed on the claimant, during her visits to this clinic,

show that no abnormalities (subjective or objective) were noted involving the right

knee. The medical reports and records of Dr. Terry Sites also note only complaints

involving the claimant’s left knee (and left shoulder). Although the records and

reports of Dr. Sites expressly indicate that he examined both of the claimant’s lower

extremities ( for comparative purposes), he only noted abnormal findings in regard

to the left knee.  No abnormal findings, whatsoever, where noted with the right knee.

In fact, the first mention of any reported complaints involving the claimant’s right

knee does not appear, until the initial report of Dr. Arnold. This report is dated April

29, 2008, or over six months following the employment-related fall. 

The claimant’s testimony, concerning the circumstances of the onset of her

right knee difficulties, is also inconsistent with statements that were made in the

claimant’s request for a change of physicians, which was filed in January of 2008.

In this request, the claimant sought only a change of physicians from Dr. Sites to Dr.

Arnold for treatment of left knee complaints.  No mention was made of any treatment

of the claimant’s right knee. Finally, it should be noted that the claimant’s testimony,

concerning the date and circumstances surrounding the onset of her right knee
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difficulties, would even appear to be inconsistent with the contentions that were

stated in her pre-hearing questionnaire. 

After consideration of all the evidence presented, it is my opinion that the

claimant’s testimony is not sufficiently credible to prove the existence of a

reasonably close temporal relationship between the onset of difficulties with the

claimant’s right knee and her employment-related fall of October 18, 2007.  I find it

difficult to conceive that the claimant could have mentioned complaints involving her

right knee on multiple occasions to at lest three separate medical providers and no

record of these complaints appear.  I find it impossible to believe that Dr. Sites, a

board certified orthopaedic surgeon, could have failed to observe or note any

complaints or abnormalities with the claimant’s right knee, after specifically

examining this portion of the claimant’s body, if any, such complaints or

abnormalities were, in fact present.  

 As a result, it is my further opinion  that the claimant has failed to prove by the

greater weight of the credible evidence that the employment-related fall of October

18, 2007 was the likely or probable cause of any injury to the claimant’s right knee

or her current right knee difficulties.  The claimant’s failure to prove the existence of

this causal relationship would prevent her right knee difficulties from constituting a

“compensable” injury, under the definition of Ark. Code Ann. §11-9-102(4)(A)(i).  

In reaching the foregoing decision, I am aware that Dr. Arnold seems to

express the opinion that there was causal relationship between the claimant’s

employment-related fall of October 18, 2007, and her right knee difficulties. However,

it is apparent that this opinion of Dr. Arnold is based upon the accuracy of the

claimant’s history that her right knee difficulties began contemporaneously with or
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shortly after this employment-related fall.  As this material fact is contrary to the

greater weight of the credible evidence presented, any opinion of Dr. Arnold, on the

issue of causation, would be based upon a mistake of material fact and can be

afforded no probative weight and credit.

In summary, I find that the claimant has failed to prove that her right knee

difficulties represent either a compensable consequence of her initial admittedly

compensable left knee injury or a separate and distinct “compensable” injury from

the employment-related fall of October 18, 2007. Thus, her right knee difficulties

would not be “compensable” and would not entitle the claimant to any benefits

provided by the Act.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On October 18, 2007, the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3.  On October 18, 2007, the cla imant earned wages

sufficient to entitle her to weekly compensation benefits of

$199.00 for total disability and $154.00 for permanent

partial disability.  

4. On October 18, 2007, the claimant sustained

compensable injuries to her left knee and left shoulder, as

the result of an employment-related fall.



Harkey-F800114 -10-

5. The claimant has failed to prove that she also sustained a

“compensable injury” to her right knee in this employment-

related fall.  Specifically, she has failed to prove by the

greater weight of the credible evidence that his

employment-related fall, in any way, caused or

precipitated her current right knee difficulties.

6. The claimant has also failed to prove that her right knee

difficulties constitute a “compensable consequence” of her

admittedly compensable left knee injury.  Specifically, she

has failed to prove by the greater weight of the credible

evidence that her right knee difficulties were a natural or

probable consequence of her admittedly compensable left

knee injury or any effects this injury may have produced.

7. At the present time, there appears to be no dispute over

the claimant’s entitlement to medical services for her

compensable left knee and left shoulder injuries.  

8. At the present time, there is no dispute over the claimant’s

entitlement to temporary total disability benefits for her

admittedly compensable left knee and left shoulder

injuries.

9. The claimant would not be entitled to any benefits,

provided by the Act, for her non compensable right knee

difficulties.
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10. The respondents have denied that the claimant’s right

knee difficulties are “compensable” and have controverted

her entitlement to any benefits for these difficulties.

ORDER

The respondents remain liable for all appropriate benefits for the claimant’s

compensable left knee and left shoulder injuries.

Based upon my foregoing findings and conclusions, I have no alternative but

to deny any and all claims for benefits that would be attributable to the claimant’s

right knee difficulties.  Her claim for  benefits for an injury to this portion of her body

must be dismissed in its entirety.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


