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STATEMENT OF THE CASE

On September 30, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on May 20, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury in the form of carpal tunnel

syndrome.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary total disability benefits from September 24, 2008 through December

22, 2008.

2.   Alternatively, claimant’s entitlement to benefits pursuant to A.C.A. §11-9-505(a).
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3.   Attorney fee.

4.   Credit for unemployment benefits paid to claimant.

The claimant contends that as a result of her compensable injury she is entitled to

receive temporary total disability from September 24, 2008 through December 22, 2008.

In the alternative, claimant contends she is entitled to benefits pursuant to A.C.A. §11-9-

505(a).

The respondents contend they have paid all benefits to which the claimant is

currently due.  They accepted as compensable right carpal tunnel syndrome and have paid

all medical expenses by or at the direction of Dr. Sites.  The claimant was released to light

duty work on November 24, 2008, which would have been available to her had she not

been terminated.  Therefore, no temporary total disability benefits were paid.  Claimant

was released to full duties without an impairment rating by Dr. Sites on November 22,

2008.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 20, 2009, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to temporary total disability benefits from September 24, 2008 through

December 22, 2008.   Pursuant to A.C.A. §11-9-506(b), respondent is liable for the

difference between the temporary total disability rate and the rate at which she was paid
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unemployment compensation benefits.

3.   Respondent has controverted claimant’s entitlement to temporary total disability

benefits from September 24, 2008 through December 22, 2008.

FACTUAL BACKGROUND

The claimant is a 26-year-old woman who began working for the respondent in 2005

as a packaging technician.  Since that time claimant has also worked in production utility

and as a mixer/operator.  Claimant testified that all of these jobs required the use of her

hands.  

Claimant testified that in 2007 she began to notice pain and numbness with her right

hand and wrist.  She testified that by August 2008 her condition had worsened to the point

that she sought medical treatment from her family physician, Dr. Stinnett who diagnosed

claimant’s condition as carpal tunnel syndrome.  After claimant reported the results of her

visit to Dr. Stinnett to the respondent, respondent referred claimant to Dr. Moffitt for further

evaluation.  Claimant’s initial visit with Dr. Moffitt occurred on September 15, 2008, at

which time he diagnosed claimant’s condition as possible carpal tunnel syndrome and

ordered a nerve conduction test.  After the nerve conduction test confirmed right-sided

carpal tunnel syndrome, Dr. Moffitt referred claimant to Dr. Sites, orthopaedic surgeon, for

evaluation. Claimant was first evaluated by Dr. Sites on October 30, 2008, and he

performed a carpal tunnel release on claimant’s right hand on November 18, 2008.  

The respondent accepted claimant’s carpal tunnel syndrome as a compensable

injury and paid some compensation benefits.  Claimant was terminated by the respondent

for five unexcused absences on September 23, 2008.  Claimant has filed this claim

contending that she is entitled to temporary total disability benefits from September 24,

2008 through December 22, 2008.  Alternatively, claimant contends that she is entitled to

benefits pursuant to A.C.A. §11-9-505(a).  
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ADJUDICATION

The carpal tunnel syndrome injury to claimant’s right hand and wrist is a scheduled

injury.  An employee who suffers a scheduled injury is entitled to receive temporary total

disability benefits or temporary partial disability benefits during their healing period or until

they return to work, whichever occurs first, regardless of whether there is a total incapacity

to earn wages.  Wheeler Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W.

3d 822 (2001).   

The evidence in this case indicates that claimant remained within her healing period

during the requested period of temporary total disability benefits of September 24, 2008

through December 22, 2008.  In addition, claimant had not returned to work for the

respondent or any other employer during that period of time.  The respondent contends

that claimant was not taken off work, but instead was assigned work restrictions of one-

handed work.  The respondent contends that but for claimant’s five unexcused absences

she would have continued to work for the respondent performing work within her physical

restrictions.  Therefore, respondent contends that claimant is not entitled to temporary total

disability benefits.

Claimant’s initial medical treatment with Dr. Moffitt occurred on September 15, 2008,

at which time he released the claimant to return to work with restrictions.  Claimant did not

return to work for the respondent, but instead called the respondent and indicated that she

would not be present for work at the time of her 9:00 p.m. shift because of pain.  In fact,

the evidence indicates that claimant missed four days of work with the respondent under

similar circumstances.  It is the fifth day which is in question in this case.  

The respondent contends that the fifth unexcused missed work day occurred on

September 22, 2008, when claimant did not show up for her 9:00 p.m. shift.  On September

22, 2008, the claimant had returned to Dr. Moffitt for additional medical treatment.   In

conjunction with that visit Dr. Moffitt completed Commission Form AR-3 indicating that
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claimant could return to work, not on September 22, but on September 23, 2008, with no

restrictions.  Dr. Moffitt gave a copy of form AR-3 to the claimant.   Because Dr. Moffitt did

not indicate that claimant could return to work on September 22, claimant did not report

to work that evening but did report to work the next night at which time she was terminated

for five unexcused absences.

When claimant did not report to work on September 22, Phyllis Cate, a nurse for the

respondent, contacted Dr. Moffitt’s office the next day, September 23.  Cate testified that

if Dr. Moffitt is going to take someone off work he will call and let the respondent know.

After talking with Dr. Moffitt’s office, Cate had a conversation with Gary Roubush, a human

resource generalist for the respondent.  Roubush made the decision to terminate the

claimant for five unexcused absences.  Roubush testified that he considered September

22 an unexcused absence because Dr. Moffitt had never taken claimant off work according

to his notes and Dr. Moffitt never intended for claimant to be off work despite the

completed form indicating that claimant should return to work on September 23.

While Dr. Moffitt’s narrative report of September 22 does indicate that claimant can

continue working with restrictions and it does not specifically take claimant off work, there

is no evidence that claimant ever received the narrative report from Dr. Moffitt.  According

to Cate, Dr. Moffitt transmits those narrative reports to the respondent by e-mail.  However,

Dr. Moffitt gives the injured employee the AR-3 form.  Thus, the only written report claimant

had from Dr. Moffitt following her visit on September 22 was the AR-3 report indicating that

she should return to work on September 23.  

The documentary evidence also contains a letter from Mary King, an accounts

manager for Dr. Moffitt’s office, dated July 27, 2009.  That letter indicates that Dr. Moffitt

inadvertently marked the wrong date on the AR-3 form on September 22.

Based upon the evidence presented in this case, I do not find that claimant’s failure

to appear at work on September 22, 2008 was unreasonable.  Claimant did not appear at
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work at 9:00 p.m. on September 22 because she had a form completed by Dr. Moffitt

indicating that she should return to work on September 23, 2008.  Claimant attempted to

return to work that night and was terminated upon entering the building.  

In my opinion, the key to whether or not the claimant’s failure to appear at work on

the night of September 22 is unexcused is not dependent upon a subsequent investigation

which apparently determined that Dr. Moffitt made a mistake.  Instead, the key is whether

it was reasonable for claimant to not appear for work on September 22 because she had

a handwritten form completed by Dr. Moffitt indicating that she should return to work on

September 23.  In my opinion, it was reasonable for the claimant to rely upon the

handwritten form completed by Dr. Moffitt indicating that she should return to work on

September 23.  Dr. Moffitt was a physician chosen by the respondent for treatment of

claimant’s condition at that time.  The fact that Dr. Moffitt mistakenly indicated that claimant

should return to work on September 23 as opposed to September 22 does not change the

fact that claimant was justified in relying upon the form completed by Dr. Moffitt.

Accordingly, I find that the claimant’s reliance upon the form completed by Dr.

Moffitt indicating that she should return to work on September 23, not September 22, was

reasonable.  Therefore, claimant’s absence from work on the night of September 22 was

not unexcused and therefore claimant was not terminated for good cause by the

respondent.  Accordingly, when claimant did not return to work on September 24, 2008 she

became entitled to temporary total disability benefits.  Pursuant to the evidence presented,

claimant remained within her healing period and she did not return to work during the

requested period of time from September 24, 2008 through December 22, 2008.

Pursuant to A.C.A. §11-9-506(b), respondent is entitled to a credit for

unemployment benefits received by the claimant.  Claimant testified that following her

termination by the respondent she filed for and was eventually awarded unemployment

compensation benefits.  Claimant was initially paid benefits at the rate of $299.00 per week
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and later $324.00 per week.  Respondent is liable for payment of the difference between

the temporary total disability rate and the rate at which claimant received unemployment

compensation benefits.

With respect to the claimant’s temporary total disability rate, the parties had agreed

to stipulate to a compensation rate prior to the hearing.  At the time of the hearing the

parties were given the opportunity to agree to a compensation rate subsequent to the

hearing.  However, as of the date of this opinion the parties have been unable to reach an

agreement and there is insufficient evidence of record from which to make a determination.

Therefore, the claimant’s compensation rate has not been addressed.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to temporary total disability benefits from September 24, 2008 through

December 22, 2008.  Respondent is liable for the difference between claimant’s temporary

total disability rate and the rate at which claimant received unemployment compensation

benefits.  Respondent has controverted claimant’s entitlement to indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $505.75.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.
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IT IS SO ORDERED.

                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


