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WEYERHAEUSER COMPANY                                   No. 1 RESPONDENT
SELF INSURED                                                       

DEATH & PERMANENT DISABILITY 
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Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith, Arkansas. 

Respondents No. 1 represented by MICHAEL DENNIS, Attorney, Pine Bluff,
Arkansas. 

Death & Permanent Total Disability Trust Fund represented by CHRISTY KING,
Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 14, 2009, in Fort Smith,

Arkansas. A pre-hearing order was entered in this case on February 10, 2009.   This

pre-hearing order set out the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the present time.  Prior to the commencement

of the hearing, the parties had announced that they had agreed on a new weekly

compensation rate for both total disability and permanent partial disability and that

the respondents had accepted liability for an additional 4 percent permanent partial

disability to the body as a whole for the claimant’s compensable left shoulder injury

(in addition to the 11 percent permanent physical impairment for his compensable

cervical injury).  A copy of the pre-hearing order with these amendments noted

thereon was made Commission’s Exhibit No. 1 to the hearing.
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The Death & Permanent Total Disability Trust  Fund appeared at the hearing

and announced that it was not going to take any position on the claimant’s

entitlement to permanent total disability or independently defend or participate on

this issue.  The Death & Permanent Total Disability Trust Fund requested to be

excused and this request was granted.

Another unique feature in this case involves the self insured respondent.  The

Commission’s file shows the respondent employer to be Weyerhaeuser Company,

a self insured employer.  However, in actuality the benefits being paid to the claimant

have for some time come from International Paper, another self insured employer.

Further, the management of this claim, for some time now, has been provided by

Sedgwick James, as their third party administrator for International Paper.  The

current defense of this claim has also been conducted under the auspices of this

third party administrator.  

The following stipulations were offered by the parties and are hereby

accepted:

 1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

 2. On December 11, 2006,  the relationship of employee-self

insured employer-third party administrator existed between the

parties.

 3. The appropriate weekly compensation rates are $488.00 for total

disability and $366.00 for permanent partial disability.

 4. On December 11, 2006, the claimant sustained compensable

injuries to his cervical spine and left shoulder.



Hall- F700991 -3-

 5. There is no dispute over medical services, at the present time.

 6. There is no dispute over temporary disability benefits, at present.

 7. The healing period ended on June 5, 2008.

 8. The respondents have accepted liability for permanent partial

disability benefits equivalent to an 11 percent permanent

physical impairment to the body as a whole for the compensable

cervical injury and a 4 percent permanent physical impairment

for the compensable left shoulder injury and are paying benefits

accordingly.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. The extent of permanent disability, including permanent total

disability.

2. Controversion and appropriate attorney’s fees on all permanent

disability benefits, including the 11 percent permanent physical

impairment to the cervical spine.

In regard to these issues, the claimant contends:

“a. The claimant contends that he is entitled to reasonable
necessary medical treatment regarding his left shoulder.

b. The claimant contends that he is permanently and
totally disabled or in the alternative that he is entitled to
permanent disability greatly in excess of his 11 percent
impairment rating.

 c. The claimant contends that his attorney is entitled to an
appropriate attorney’s fee on all permanent disability
benefits.  The claimant contends that the respondents did
not initiate payment in regard to the 11 percent impairment
rating until after the claimant’s attorney filed this claim on
November 12, 2008 although the impairment rating was
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assessed on June 5, 2008.  Accordingly, the claimant
contends that a controverted attorney’s fee is owed on the
impairment rating.”   
  

In regard to these issues, respondents contend:

“Respondent has paid all benefits accrued as to date.”

 DISCUSSION

I. PERMANENT DISABILITY BENEFITS

The first issue to be addressed is the extent of permanent disability, which the

claimant has experienced from his compensable cervical and left shoulder injuries.

As both of these injuries are to portions of his body, which are not scheduled under

the Act, the claimant would be entitled to permanent disability benefits for both

permanent physical impairment and permanent functional disability or loss of wage-

earning capacity.  The claimant’s entitlement to these benefits is controlled by the

provisions of Ark. Code Ann. §11-9-522.

The respondents have conceded that the claimant has experienced a

permanent physical impairment of 15 percent to the body as a whole, as a result of

his compensable injuries.  This represents an 11 percent permanent physical

impairment to the body as a whole for the compensable cervical injury and a 4

percent permanent physical impairment to the body as a whole for his compensable

shoulder injury.  These degrees or percentages of permanent physical impairment

are derived from the ratings assessed by Dr. Luke Knox, and Dr. Edward Rhomberg.

 Dr. Knox is a board-certified neurosurgeon with years of expertise dealing with

cervical injuries, such as that experienced by the claimant.  Dr. Rhomberg is a board-

certified orthopaedic surgeon and has particular expertise in the area of medicine

associated with the treatment of shoulder injuries.
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Dr. Knox clearly based his assessment on purely “objective and measurable

physical findings” as required by Ark. Code Ann. §11-9-704(c)(1)(B).  He also

calculated the extent of permanent impairment by use of the Commission’s official

rating guide, i.e. the American Medical Association’s Guides to the Evaluation of

Permanent Impairment (fourth edition) as required by Ark. Code Ann. §11-9-522(g).

No consideration was given by Dr. Knox to pain, loss of range of motion, or other

subjective findings, as prohibited by Ark. Code Ann. §11-9-102(16)(A)(ii).  The

evidence further shows that the claimant’s compensable cervical injury was the

”major cause” of the degree or percentage of permanent physical impairment that

was assessed by Dr. Knox, as required by Ark. Code Ann. §11-9-102(4)(F)(ii)(a).

The rating assessed by Dr. Rhomberg was also calculated in a manner that

conforms to the Commission’s official rating guide, the American Medical

Association’s Guides to the Evaluation of Permanent Impairment (fourth edition). It

is further apparent that his assessment is based solely upon the permanent damage

attributable to the claimant’s compensable left shoulder of December 11, 2006.

Thus, this compensable injury would be the “major cause” of this degree of

impairment.  Although Dr. Rhomberg does not specifically describe how he arrived

at his rating, utilizing the official rating guide, there is clearly sufficient “objective and

measurable physical findings” observed on the MRI of the left shoulder to support

this rating.  

I would further note that Dr. Rhomberg’s initial assessment of permanent

physical impairment was made to the “upper extremity”, rather than the body as a

whole.  However, utilizing the conversion tables provided by the Commission’s

official rating guide, Dr. Rhomberg’s rating of 6 percent to the claimant’s  “upper
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extremity” would extrapolate to a 4 percent rating to the body as a whole, table 3,

page 20 of the Guides.  

In summary, I find that the greater weight of the credible evidence proves that

the claimant’s compensable injuries of December 11, 2006,  have resulted in a 15

percent permanent physical impairment to the body as a whole. This degree of

permanent impairment conforms to all of the requirements of the Act.  This would

represent the permanent partial disability benefits to which the claimant would be

entitled under Ark. Code Ann. §11-9-522(a).

Next, it is necessary to determine the additional permanent disability benefits,

if any,  to which the claimant is entitled under Ark. Code Ann. §11-9-522(b) and §11-

9-519(c).  The burden rests upon the claimant to prove his entitlement to additional

permanent disability benefits provided by these subsections.

The record shows  that the claimant is 64 years old.  He has a high school

diploma. He also currently holds a commercial driving license (CDL).  His primary

previous employment consists of 15 years as a truck driver and 25 years as a self-

employed brick mason.  He had been employed by the respondent as an over the

road truck driver for less than a year prior to his compensable injury.

The evidence shows that Dr. Knox has repeatedly recommended that the

claimant undergo a functional capacity evaluation (FCE).  Certainly, this evaluation

would have been useful, as an independent objective measure of the claimant’s

actual physical limitations and restrictions from his compensable injuries.  However,

the respondents never authorized such testing.  

In his report of January 3, 2008, Dr. Knox indicated that the claimant’s

compensable cervical injury and surgery had significantly limited the range of motion
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in his cervical spine and movement of his head.  Clearly, such permanent restrictions

would be expected, following a three-level fusion.  Dr. Knox further medically

restricted the claimant from lifting in excess of 20 pounds, excessive stooping,

excessive bending, excessive lifting, and excessive looking up.  All of these

restrictions would also be reasonably expected, following a three-level cervical

fusion.

Although Dr. Rhomberg has not specifically outlined any permanent medical

restrictions on the claimant’s potential employment activities, as a result of his

compensable shoulder injury.  However, the  nature and extent of the permanent

damage from the claimant’s compensable left shoulder injury would reasonably

produce substantial restrictions on his use of his left arm.    The claimant would not

be able to lift any substantial weight with his left arm.  The range of motion of his left

shoulder, would be significantly restricted and he would not be able to repetitively

use this joint or to maintain his left arm at or above shoulder level for any period of

time. These reasonably expected restrictions on the use of his left arm essentially

coincide with the restrictions and limitations, which the claimant  described in his

testimony.  

However, there is yet another impediment to the claimant’s return to

employment that must be considered.  This is the matter of motivation. It is my

opinion, from the evidence presented, that the claimant has essentially given up on

returning to regular gainful employment.  By this, I am in no way implying that the

claimant is intentionally malingering.  The claimant is approaching retirement age.

It is obvious that the claimant cannot return to the type of employment he has

performed for the past 40 years, i.e.  over the road truck driving and brick laying.  He
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understandably is not particularly motivated to begin a new type of employment, at

this  stage in his life, that would pay substantially less than he was earning in his

prior employments.  I feel it is highly likely, regardless of the ultimate outcome of this

case, that the claimant will never return to regular gainful employment.

After consideration of the physical restrictions and limitations that have been

caused by his compensable injuries, in light of the claimant’s age, education,

previous work experience, motivation, and all other relevant factors, I find that the

claimant has failed to prove by the greater weight of the credible evidence that his

compensable injuries have rendered him permanently totally disabled.  It is my

opinion that there exists, within the claimant’s residence, a sufficient number of

potential employment positions, which are within the claimant’s physical and mental

capabilities, and for which the claimant would otherwise be qualified, to provide him

with a reasonable expectation of obtaining regular gainful employment.  A number

of these potential employments were identified by the respondents’ vocational

counselor, Ms. Tonya Owens.  One of the primary opportunities for the claimant to

return to regular gainful employment would be in the capacity of a dispatcher. There

are a considerable number of these positions, in both the public and private sector,

that lie within reasonable commuting distance from the claimant’s residence to

provide the claimant with the reasonable expectation of obtaining such employment.

 These potential positions  include sheriffs’ departments, police departments, fire

departments, and other emergency services.  Such positions are also available with

cab companies and other various types of service companies.  Most importantly, the

claimant’s prior work experience would particularly qualify him for a dispatching
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position with one of the many large and small trucking companies in the area of his

residence.  

I recognize that the claimant testified that he could not be a dispatcher,

because he could not sit in front of a computer all day.  However, dispatching

positions do not necessarily require an individual to sit motionless in front of a

computer for hours at a time.  Further, none of the restrictions and limitations

imposed upon the claimant for his compensable cervical injury, by Dr. Knox would

interfere with the claimant’s sitting for extended periods. Neither would the claimant’s

compensable shoulder injury be reasonably expected to interfere with the extended

sitting.  In fact, there is no reasonable explanation for why the claimant could not sit

for extended periods.

Another type of position that would be within the claimant’s physical

capabilities would involve driving  in a more limited and specialized capacity. The

claimant would be physically and mentally capable to perform light delivery work for

florists, drug stores, and many medical facilities.   Further, his restrictions would not

prevent him from working as a bus, taxi, or limousine driver, a car rental service

delivery driver, or an escort service driver.   

It would further appear that the claimant would be physically capable, even

with the various restrictions and limitations caused by his compensable injuries, from

performing numerous security type positions. Most of these positions do not require

the apprehension or detention of individuals, but only involve sitting, standing,

walking, observing condition, and events occurring in a designated area, logging or

recording these observations, and promptly notifying the appropriate entities if

undesired events occur.
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However, it is also my opinion that certain employment positions suggested

by Ms. Owens either exceed the claimant’s physical restrictions and limitations,

which were caused by his compensable injuries, do not exist in sufficient number to

provide the claimant with a reasonable expectation of employment, or are beyond

the claimant’s current qualifications.  The suggested employment as a “companion”

would clearly appear to exceed the claimant’s physical restrictions and limitations.

Any individual hired in this capacity would be reasonably expected to meet the needs

of the person to whom they had been assigned.  Meeting these needs often require

assistance in arising, walking, changing positions, and (at times) even restraining.

To my knowledge, there are two parking lot attendants in the entire area within

reasonable commuting distance from  the claimant’s residence.  One of these

positions at the Fort Smith parking garage and the other is at the Fort Smith airport.

Both are currently fil led.  The claimant’s lack of experience and training would make

it extremely difficult for him to obtain any office or clerical position.

Although I have found that the claimant has failed to prove that his

compensable injuries have rendered him permanently totally disabled.  I do find that

the claimant has proven by the greater weight of the credible evidence that he has

sustained significant permanent functional disability or loss of wage-earning

capacity, as a result of his compensable injuries.  The physical restrictions and

limitations imposed by these injuries would clearly prevent him from performing the

two types of employment that he has held for the past 40 years, including the

particular position  he held with the respondent at the time of his compensable injury.

Clearly, these physical restrictions and limitations would  prevent the claimant from

working as either a commercial truck driver or a brick layer.  These restrictions and
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limitations would also exclude the claimant from  any other type of heavy manual or

physical labor.  Further, his physical restrictions and limitations would even prevent

him from performing most assembly line or factory type positions and any clerical or

sales positions regarding stocking.  The more sedentary positions remaining to the

claimant would also pay wages that would generally be significantly less than the

wages the claimant could have earned in his usual occupations of truck during or

brick laying.

After consideration of the physical restrictions and limitations imposed upon

the claimant’s potential employment activities by his compensable injuries, in light

of his age, education, prior work experience, motivation, the employment

environment in the areas of his residence, and all other factors pertaining to his

potential for re-employment, I find that the claimant has proven by the greater weight

of the credible evidence that his compensable cervical and left shoulder injuries have

resulted in a permanent functional disability or loss of wage-earning capacity in the

amount of 30 percent to the body as a whole. 

 Therefore, the claimant would be entitled to benefits for a permanent partial

disability benefit of 45 percent to the body as a whole.  This would consist of a 15

percent permanent partial disability attributable to permanent physical impairment,

and a 30 percent permanent partial disability attributable to permanent functional

disability or loss of wage-earning capacity.

II. CONTROVERSION AND APPROPRIATE ATTORNEY’S FEES

The remaining issue to be addressed involves the extent of the permanent

disability benefits that have been controverted by the respondents.  The burden rests

upon the claimant to prove controversion.
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Clearly, the respondents have controverted the claimant’s entitlement to any

permanent disability benefits in excess of 15 percent to the body as a whole.  Thus,

the claimant’s attorney would be entitled to a controverted attorney’s fee on the

benefits for the  additional 30 percent permanent partial disability, herein awarded

for permanent functional disability or loss of wage-earning capacity.

It is also clearly apparent that the respondents have not controverted the 4

percent permanent physical impairment that was assessed by Dr. Rhomberg on

2009, for the claimant’s compensable shoulder injury.  Thus, no controverted

attorney’s fee can be awarded on this portion of the claimant’s overall permanent

partial disability.  

This leaves only the 11 percent permanent partial disability for permanent

physical impairment from the claimant’s compensable cervical injury.  According to

the information sheet in the Commission’s file and the testimony of Teresa Dale (the

current case manager in this claim), this claim was initially handled in-house by

Weyerhaeuser Company, as a certified self insured employer.  According to the

testimony of Ms. Dale, the Weyerhaeuser facility where the claimant was employed

at the time of  his injury was sold to International Paper.  For some reason, the

handling of the claim was then transferred to Sedgwick James, either at the direction

of Weyerhaeuser or International Paper. However, the Commission’s file reflects that

Weyerhaeuser remains the primary party liable for any benefits in this case.  Clearly,

neither Weyerhaeuser nor Sedgwick James gave this file the attention it required.

Weyerhaeuser apparently made its last payment of benefits to the claimant by

a check, dated June 2, 2008.  This payment was for indemnity benefits, at an

erroneous total disability rate of $460.00, for the temporary total disability covering
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the period of June 30, 2008 through July 6, 2008.  No further indemnity benefits were

paid to the claimant, until Sedgwick James issued a check to the claimant on

November 17, 2008.  This check was drawn on International Paper and was  for

indemnity benefits for permanent partial disability at an erroneous rate of $345.00,

for the period apparently beginning July 7, 2008, and continuing through the date of

the issuance of the check.  Sedgwick James then continued to pay, on behalf of

International Paper, biweekly payments of indemnity benefits for permanent partial

disability at the erroneous permanent partial disability rate of $345.00.  On February

18, 2008, Sedgewick James issued a check for an 18 percent late payment penalty

on benefits payable without an award based on the permanent partial disability

benefits accruing during the period of July 7, 2008 through November 16, 2008.

Again, this penalty was calculated on these benefits at the erroneous rate.  On March

6, 2009, Sedgwick James issued the claimant a check, drawn on International Paper

that covered the balance owed the claimant as the result of the erroneous

compensation rates on temporary total disability benefits paid from March 19, 2007

through July 6, 2008, and permanent partial disability benefits paid from July 7, 2008

through March 1, 2009.  Presumably, the claimant has continued to receive

permanent partial disability benefits, at the appropriate weekly compensation rate,

for the remaining balance due for the 15 percent permanent partial disability for

permanent physical impairment.

The medical evidence adds even further confusion to this issue.  The  claimant

was rated for his compensable cervical injury by Dr. Knox in his report of June 5,

2008.  This report shows that a copy  was sent by fax to a Wendy Trozzi, on that

same date.  Although Ms. Trozzi’s identity is not revealed by the evidence presented,
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I would certainly not be surprised if she were some agent of the respondent.

Although Dr. Knox had rated and placed permanent restrictions on the claimant, he

also indicated in this same report that  the claimant continued require medical

services for his compensable left shoulder injury.  The May 6, 2008 report of Dr.

Rhomberg would also indicate that the claimant had not achieved the maximum

benefit of medical treatment for his compensable left shoulder injury and, in fact,

corrective surgery was recommended.  Thus, it would be difficult to determine from

these medical records the type of indemnity benefits to which the claimant would be

entitled (i.e. temporary total or permanent partial) after Dr. Knox’s rating of June 5,

2008 (assuming anyone for the respondents were paying any attention to these

records).

When the claimant’s attorney filed an AR-C with this Commission, on

November 14, 2008, he was only requesting additional benefits for temporary partial

disability, medical services, and attorney’s fees.  No request was made of any

permanent partial disability benefits. Thus, it would appear that the respondents’

failure to timely pay permanent partial disability benefits for his 11 percent

permanent physical  impairment.  However, contrary to the testimony of Ms. Dale,

it is my opinion that it was this AR-C that triggered her review of the file and her

discovery that the claimant had not been paid for the permanent physical impairment

that had been assessed by Dr. Knox for his compensable cervical injury.  I do believe

that it is probable that the claimant would have ultimately been paid these benefits,

when someone eventually got around to reviewing his file. However,   I find it less

likely that he would have ever received these benefits at the appropriate weekly

compensation rate, without the subsequent actions of his attorney.
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It is well established case law that the mere delaying of the payment of

benefits does not, in and of itself, constitute controversion per se.  However, such a

delay  can be considered as evidence of the respondents’ intent.  In the present

case, it is my opinion that the greater weight of the credible evidence does not

establish that the respondents intended to controvert the claimant’s entitlement to

permanent partial disability benefits for permanent physical impairment, particularly

in regard to his compensable cervical injury.  Rather, the evidence shows that the

delay in the payment of these benefits was merely the result of the transfer of the

management of this claim and a lack of proper monitoring and management of this

claim by all of the apparent respondents.  I find that the appropriate penalty for the

respondents’ failure to manage this claim in an appropriate manner and provide the

claimant with a timely payment of the benefits to which he is equitably entitled, is

more properly handled by the application of Ark. Code Ann. §11-9-801, rather than

§11-9-715.  Therefore, I find that the various respondents did not controvert the

claimant’s entitlement to permanent partial disability for the permanent physical

impairment caused by the claimant’s compensable cervical injury and no

controverted attorney’s fee can be awarded on these benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On December 11, 2006, the relationship of employee-

self insured employer existed between the named parties.

3. On December 11, 2006, the claimant earned wages

sufficient to entitle him to weekly compensation benefits at
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the maximum rate of $488.00 for total disability and

$366.00 for permanent partial disability.  

4.On December 11, 2006, the claimant sustained

compensable injuries to his cervical spine and his left

shoulder.

5.There is no dispute, at the present time, over the

claimant’s entitlement to medical services for these

compensable injuries. 

6. There is no dispute at the present time, over the

claimant’s entitlement to temporary disability benefits.

7. The claimant’s healing period from the effects of his

compensable injuries ended on or about June 5, 2007.

8. The claimant has failed to prove by the greater weight

of the credible evidence that his compensable injuries

have rendered him permanently totally disabled.

Specifically, he has failed to prove that the permanent

effects of these compensable injuries have precluded him

from any reasonable expectation of obtaining regular

gainful employment.

9. The claimant has sustained a permanent partial

disability of 45 percent to the body as a whole, as a result

of his compensable injuries. This includes permanent

partial disability for permanent physical impairment in the

amount of 15 percent to the body as a whole and
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permanent partial disability for permanent functional

disability or loss of wage-earning capacity in the amount

of 30 percent to the body as a whole.

10. The respondents have controverted the claimant’s

entitlement to any permanent disability benefits in excess

of 15 percent to the body as a whole.

11. The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the permanent partial

disability benefits herein awarded, which are in excess of

15 percent to the body as a whole.

ORDER

The respondents continue to remain liable for any reasonably necessary

medical services the claimant may require for his compensable cervical and left

shoulder injuries. This liability is subject to the medical fee schedule established by

this Commission.

The respondents shall be liable to the claimant for a permanent partial

disability of  45 percent to the body as a whole and shall be entitled to credit for any

such benefits previously paid.

The respondents shall pay to the claimant’s attorney the maximum statutory

attorney’s fee on the permanent partial disability benefits herein awarded, which is

in excess of 15 percent to the body as a whole.  One-half of this attorney’s fee is in

obligation to the respondents in addition to such benefits. The remaining one-half of

this attorney’s fee shall be withheld by the respondents from such benefits.
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All benefits herein awarded, which have heretofore accrued, are payable in a

lump sum without discount

 This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


