
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F309361

DEBBIE HALL, EMPLOYEE CLAIMANT

PROFESSIONAL EDUCATORS, EMPLOYER RESPONDENT

BROTHERHOOD MUTUAL INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

DEATH & PTD TRUST FUND RESPONDENT #3

OPINION FILED APRIL 20, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on March 2,
2009, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Marvin “Chip” Leibovich, Jr., Attorney-at-Law, Conway,
Arkansas.

Respondents #1 represented by Mr. Michael E. Ryburn, Attorney-at-Law, Little
Rock, Arkansas.

Respondent #2 represented by Mr. David Simmons, Attorney-at-Law, Little Rock,
Arkansas.

Respondent #3 waived appearance.

STATEMENT OF THE CASE

A hearing was conducted March 2, 2009, to determine various issues as set

out further below.  In addition, this claim has been the subject of a prior hearing on

August 21, 2006, to determine the claimant’s entitlement to additional temporary

total disability, as well as a proposed second cervical surgery, both of which were

awarded by an Administrative Law Judge Opinion filed September 26, 2006, and
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subsequently affirmed by the Full Workers’ Compensation Commission, Opinion

filed July 10, 2007.  All parties agreed that the prior Opinions of record were final

and the law of the case.

A prehearing conference was conducted in this claim on January 14, 2009,

and a Prehearing Order filed on January 15, 2009.  A copy of the Prehearing Order

was introduced as “Commission’s Exhibit 1" and made a part of the record herein.

At the prehearing conference, the parties stipulated that the

employee/employer/carrier relationship existed between the claimant and

respondents #1 at all relevant times, including August 20, 2003; that the claimant

sustained a compensable cervical injury on said date; that she earned sufficient

wages to entitle her to compensation rates of $129.00 per week for both temporary

total disability and permanent partial disability; that respondents #1 had previously

controverted the claim in its entirety for purposes of attorney’s fees; and that

respondent #2 had controverted claimant’s entitlement to permanent total disability,

as well as wage-loss disability, as will be set out further below.  During the

conference, the parties were advised that they would be required to stipulate to the

date the claimant’s healing period ended, and, if unable to so stipulate, the healing

period, as well as claimant’s entitlement to additional temporary total disability

would be joined as an additional issue.  

At the hearing, it was stipulated that the claimant’s healing period ended

March 1, 2007, and that all appropriate temporary total disability benefits had been
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paid.

By agreement of the parties, the following issues were presented for

determination:

1) The amount of claimant’s anatomical impairment related to the August 20,
2003, injury.

2) The extent of claimant’s wage-loss disability.

3) The extent of Second Injury Fund liability.

4) Extent of controversion and attorney’s fees.

At the prehearing conference, the claimant contended, in summary, that she

was entitled to a twenty percent (20%) whole body impairment as the result of her

August 20, 2003, injury and multiple surgeries; that as a result of a combination of

the immediate compensable injury, together with a prior low back injury which

resulted in a fifteen percent (15%) impairment rating, she had been rendered

permanently totally disabled or, alternatively, had sustained substantial wage-loss

disability in an amount to be determined by this Commission, and that either

respondents #1 or respondent #2 were liable for the additional benefits claimed.

The claimant requested a controverted attorney’s fee on any additional benefits

awarded.  Further, the claimant pointed out that she had not received any

permanent partial disability benefits, including the ten percent (10%) impairment

acknowledged by respondents #1.
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Respondents #1 maintained that it had paid all appropriate benefits to which

the claimant was entitled, including a ten percent (10%) impairment to the body as

a whole; that the claimant had significant pre-existing impairments and disability

that combined with the latest injury to produce the claimant’s wage-loss, while

contending that the Second Injury Fund was responsible for any and all wage-loss

disability.

At the hearing, respondents #1 conceded that it had failed to pay the ten

percent (10%) impairment which it admitted the claimant had sustained as a result

of this claim, maintaining the impairment had been held in abeyance while the

parties were in settlement negotiations.  (Tr.13-14)

Respondent #2 contended that the claimant was not permanently totally

disabled.  Respondent #2 acknowledged that the claimant had sustained some

wage-loss disability as the result of the combined affects of her pre-existing

condition and the immediate claim while conceding during the prehearing

conference that it had controverted wage-loss disability; however, respondent #2

refused to take a position on the extent of claimant’s wage-loss disability while

maintaining that a determination must first be made on the extent of claimant’s

impairment attributable to the latest injury before it is required to take a position on

wage-loss disability.  Subsequent to the prehearing conference, respondent #2

clarified its contentions in a letter dated January 23, 2009, while contending that it

did not controvert all wage-loss disability.  At the hearing, respondent #2 further
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clarified its position and agreed that it would accept wage-loss disability in an

amount equal to the amount of permanent impairment determined by the

Commission while specifically controverting any permanent disability in excess of

double the claimant’s permanent impairment attributable to the August 20, 2003,

compensable injury.  (Tr.7-10)

Respondent #3 simply deferred to the outcome of litigation, maintaining that

if there was any wage-loss disability, the Second Injury Fund would be responsible

for all wage-loss, including permanent total disability.

In addition to the claimant, her mother, Margie J. Futrell, was called as a

corroborating witness.   The record is composed solely of the transcript of the

March 2, 2009, hearing containing twelve (12) pages of medical records which were

introduced as “Claimant’s Exhibit A.”  Subsequent to the hearing, the claimant and

respondent #2 submitted letter briefs addressing the issue of controversion.

Respondent #2's January 23, 2009, letter, together with the respective briefs have

been blue-backed and made a part of the record herein.  In addition, the prior

Opinions of record filed in this claim are incorporated by reference and made a part

of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with
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Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has sustained a fifteen percent (15%) permanent impairment

related to the August 20, 2003, injury and surgeries.

4. The claimant failed to prove, by a preponderance of the evidence, that she

is permanently totally disabled.  The claimant has established, by a

preponderance  of  the  evidence,  that  she  has  sustained substantial

wage-loss disability which is the result of a combination of her pre-existing

impairment and/or disability, together with her August 20, 2003, injury and

for which the Second Injury Fund is liable.  I find that the claimant is entitled

to a wage-loss disability of fifty percent (50%) to the body as a whole.

5. Respondents #1 have controverted the claimant’s entitlement to the fifteen

percent (15%) impairment attributable to the claimant’s August 20, 2003,

injury.

6. Respondent #2, the Second Injury Fund, has acknowledged and accepted

a wage-loss disability equivalent to the claimant’s permanent impairment.

Accordingly, I find that respondent #2 has controverted wage-loss disability

in excess of fifteen percent (15%) to the body as a whole accepted and is,
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therefore, responsible for a controverted attorney’s fee on wage-loss

disability equivalent to thirty-five percent (35%) to the body as a whole.

7. Respondents #1 remain responsible for continued reasonably necessary

medical treatment.

8. Issues not addressed herein are specifically reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  As previously

noted, this claim has a lengthy procedural history. A summary of the history of the

claim is necessary to fully understand and address the issues submitted for

determination at this time.

Again, it is undisputed that the claimant sustained a compensable cervical

injury on August 20, 2003.  On that day, the claimant fell down some stairs while

working for Professional Educators and sustained a neck injury.  The claimant

initially received emergency treatment.  Her injury resulted in an anterior cervical

diskectomy and fusion at C6-7 under the guidance of Dr. Linskey at UAMS on

August 23, 2003.  Following a lengthy post-surgery course of treatment, a second

surgery was recommended.  The second cervical surgery was disputed by

respondents #1.  A hearing was conducted on August 21, 2006, to address various

issues, including, but not limited to whether the claimant’s healing period had

ended; claimant’s entitlement to additional temporary total disability; as well as

respondents’ responsibility for a second cervical surgery performed by Dr. Badia
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Adada with the Neurosurgery Clinic at UAMS.  An Opinion and Order was filed by

the Administrative Law Judge on September 26, 2006, finding, interalia, that the

claimant’s healing period had not ended; awarding additional temporary total

disability from September 21, 2005, and continuing through an undetermined date

following the claimant’s release by Dr. Adada for the second surgery; as well as

finding respondents #1 responsible for the medical and related expenses, including

surgery.  An appeal followed.  The decision of the Administrative Law Judge was

subsequently affirmed by the Full Workers’ Compensation Commission, Opinion

filed July 10, 2007.  Although an appeal was initially taken to the Arkansas Court

of Appeals, both parties withdrew the appeal.  As noted above, following a lengthy

prehearing procedure, a second hearing was conducted on March 2, 2009.  The

parties agreed that the claimant’s healing period ended March 1, 2007, and that

respondents #1 had paid all appropriate temporary total disability to which the

claimant was entitled.

Rather than conduct an exhaustive analysis of the record in this cause,

suffice it to say that all parties acknowledge that the claimant suffered a disability

and/or impairment for a prior injury in the late 1980s when she was involved in a

motor vehicle accident while working as a truck driver which resulted in a low back

surgery and fusion.  There is also no genuine dispute that the claimant’s current

disability results from a combination of the prior injury, together with the immediate

claim, and further, that respondent #2, the Second Injury Fund, is liable for any
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wage-loss disability to which the claimant is entitled.  The only genuine disputes

concern the amount of claimant’s anatomical impairment related to the August 20,

2003, injury, together with the extent of claimant’s overall wage-loss disability, and

the extent of controversion.

PERMANENT IMPAIRMENT RELATED TO 
THE AUGUST 20, 2003, INJURY

The claimant contends that she is entitled to a twenty percent (20%) whole

body impairment as the result of her August 20, 2003, injury.  Respondents #1

contend that the claimant is only entitled to a ten percent (10%) impairment to the

body as a whole.  Although respondents #1 initially maintained that the ten percent

(10%) impairment had been paid, it now concedes that its liability was withheld

pending settlement negotiations which have since failed.  Respondents #1 have

previously controverted the claim for purposes of attorney’s fees.  Respondent #2

is only responsible for wage-loss disability.  However, as noted above, it has

accepted a wage-loss disability in an amount equal to whatever permanent

impairment is awarded by the Commission while specifically controverting wage-

loss disability in excess of said amount.

The claimant’s medical history is summarized by Dr. J. Michael Calhoun who

performed an independent medical evaluation of the claimant during the later part

of 2006.  I feel compelled to point out that with the exception of an erroneous

conclusion that the claimant’s surgical intervention by Dr. Adada in March, 2006,



-10-

was unauthorized, the balance of the multiple page report appropriately

summarizes the claimant’s prior injury, course of treatment for the immediate claim

and current physical condition, and, accordingly, is set out in its entirety below:

December 13, 2006

Michael Ryburn
Attorney at Law
Ryburn Law Firm
10825 Financial Center Parkway - Suite 136
Little Rock, AR 72211

Re: Debbie Hall

Dear Sir:

I have recently had the pleasure of evaluating Ms. Hall in the office.  She also
brought copious other medical records besides the ones you had supplied.  This is
an independent medical evaluation and no doctor/patient relationship was sought.

In essence, she is a 45-year-old female who underwent initial surgery under the
guidance of Dr. Linskey at the University of Arkansas for Medical Science in the
form of a C6-7 anterior cervical discectomy and fusion in 2003.  Prior to the surgery,
she had developed a right hemiparesis due to a large disc herniation.  This partially
resolved, but never completely when away after emergent surgery.  Without
provocation, in June she began developing left-sided weakness.  Dr. Linskey had
subsequently left UAMS.  She was then referred to Dr. Adada.  He saw her initally
in June and obtained an MRI of the cervical spine, which showed a moderate
central disc protrusion osteophyte complex causing impingement upon the spinal
cord, but no evidence of abnormal signal within the spinal cord.  She was admitted
and started an IV steroids and improved.  She was then discharged four days later
with the plan by Dr. Adada to bring her back for surgical intervention in
approximately two weeks.  However, I believe the authorization was denied.  She
worsened again.  Because of the question of whether she needed additional
surgery, she was referred to Dr. Wayne Bruffett.  Dr. Bruffett initially evaluated her
on July 29, 2005.  At that time he stated it was difficult for him to know how much
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of what she is having is new and how much is related to her previous disc
herniation and permanent spinal cord injury.  He also stated that it did not appear
by current imaging that the disc herniation at C5-6 was nearly as severe as the one
at C6-7.  Once again, I asked Ms. Hall about this and she states she had no left-
sided problems until June of 2005.  She was then referred to Dr. Reggie Rutherford.
Dr. Rutherford saw her in August.  He stated there is no convincing evidence on
clinical grounds that Ms. Hall suffered from progressive cervical myelopathy.  He
suggested an MRI of the brain.  With this in mind, the C5-6 anterior cervical
discectomy and fusion proposed by Dr. Adada was not authorized.  The patient
subsequently underwent an MRI of the brain that was read as normal.  Dr.
Rutherford stated in his letter dated August 29, 2005, that it was his opinion there
was no strong clinical indication for further spinal surgery.  The patient continued
to ride things out, but progressively worsened.  She presented to the emergency
room on several occasions at U.A.M.S.  Ultimately, she did undergo surgical
intervention at C5-6 by Dr. Adada in March, 2006.  This was in an unauthorized
setting.  The patient began improving neurologically, but on the third day
postoperatively, she developed a pulmonary embolus.  She has been on chronic
anticoagulation therapy since that time.  She states empathically that the left-sided
weakness did improve after the C5-6 anterior discectomy and fusion.

Unfortunately, she underwent unauthorized surgery and has had no money or
support to undergo postoperative physical therapy.

Her past surgical history is significant for the above plus an L5-S1 fusion.

Her past medical history is significant for continued pain and some
gastroesophageal problems as well as mitral valve prolapse.

Her current medications include OxyContin, oxycodone, Lopressor, warfarin and
Phenergan.

Her allergies include PHENOTHIAZINE, DARVON and TORADOL.

Her personal habits history reveals that she smokes a half pack of cigarettes a day.

Physical exam reveals a middle-aged female walking with a cane.

Neurological exam reveals that the pupils are equal, round and reactive to light.
Extraocular muscle function is intact.  The face is symmetrical.  There is 4/5
strength in the right upper and lower extremity.  There is 5/5 strength in the left
upper and lower extremity.  Sensation is intact to pinprick in the C5, C6, C7 and C8
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dermatomes bilaterally.  It is also intact in the lower extremities.  There are 3+
biceps, brachioradialis and triceps reflexes in the upper extremity on the right.
These are 1 to 2+ on the left.  There is a 2 to 3+ knee reflex on the right and a 1+
knee reflex on the left.  The ankle reflexes are 1+ bilaterally.  There are no clear cut
Babinski signs.

Review of the MRI done on June of 2005 appears to me to show some relative
stenosis at C5-6 with cord impingement but no ischemic changes within the spinal
cord.

With regard to the specific questions:

1. Has the healing period ended for her last surgery?  

The patient appears to me to have suffered a worsening of her cervical myelopathy.
Luckily, it is improving, but normally I would say that she should be given a full year
from the time of her surgery before she is considered maximally medically
improved.  This is due to her problems being more of a spinal cord injury than that
of a specific nerve root malfunction.

2. If the healing period has ended, please give us your opinion on the amount
of permanent impairment according to the AMA Guides, 4th Edition.

Even though the patient has not ended her healing period, she underwent a single
level spinal fusion with decompression with residual signs and symptoms of the
cervical spine.  According to AMA guidelines, she is awarded a 10% permanent
impairment of the whole person.  This number will not change even though she has
not reached maximal medical improvement.

3. If the healing period has not ended, what further treatment do you suggest
and what needs to be done to the [sic] get the claimant to maximal medical
improvement?

Most assuredly, she needs time to see if her spinal cord will improve.  Early in her
postoperative period, she would have benefitted from physical therapy.  I am
uncertain if that would be of real benefit now.

4. Please give us your opinion on the restrictions the patient will have as a
result of her neck injury.

According to the patient, she is receiving Social Security disability benefits and
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thus, is considered permanently disabled.  I am uncertain as to how this question
applies, but certainly, she cannot lift more than five pounds with her right upper
extremity and most likely not more than ten pounds with her left upper extremity.
She should not do any type of overhead work or bending or twisting at the waist.

5. The claimant is college educated and has a varied work history.  Do you feel
that she is totally disabled from her accident, or do you think there is some
job she could perform?

She has already been declared totally disabled by Social Security.  Potentially, she
could do some type of part-time desk job, but I am uncertain about that.

Once again, I know this a [sic] prolonged time to wait after surgery, but she
appeared to have some type of spinal cord dysfunction and I feel she should be
given a whole year to determine maximal medical improvement with regard to a
spinal cord injury.  (Cl. Ex. A, pp.8-10)

Apparently, Dr. Adada failed and/or refused to assess permanent

impairment.  Respondents #1 did obtain a second opinion from Dr. Earl Peeples.

In a report dated August 30, 2007, Dr. Peeples assessed a ten percent (10%)

impairment to the whole body related to the additional one-level fusion at C5-C6;

however, Dr. Peeples did not address the amount of impairment related to the

August 30, 2003, injury and both surgeries.  Further, none of the parties obtained

clarifying reports from any of the physicians, and elected not to take any medical

depositions.  Accordingly, this examiner is constrained to make a determination

based upon the Guides to the Evaluation of Permanent Impairment, 4th Edition,

AMA.

The medical record reflects that the claimant underwent an anterior cervical

diskectomy  and fusion at C6-7 in August, 2003, followed by a diskectomy and fusion
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at C5-6 by Dr. Adada in March, 2006.  During the second operation, the claimant had

multiple level spinal fusions from C5 through C7.  The claimant is entitled to a ten

percent (10%) for a single level spinal fusion with or without decompression and with

residual symptoms.  In addition, the claimant is entitled to a three percent (3%)

impairment for the multiple level fusion.  Further, the claimant is entitled to a two

percent (2%) impairment for the second surgery.  Accordingly, the claimant is

entitled to a fifteen percent (15%) whole body impairment pursuant to Table 75 IV

p. 3/113, Guides to the Evaluation of Permanent Impairment, AMA, 4th Edition.

WAGE-LOSS DISABILITY

Permanent and total disability is defined as the inability because of a

compensable injury or occupational disease, to earn meaningful wages in the same

or other employment.  Whitlatch v. Southland Land and Dev., 84 Ark. App. 339, 141

S.W.3d 916 (2004); Minor v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357 S.W.2d

501 (1962)(citing, Ark. Code Ann. §11-9-519(e)(1)).  When an injured worker’s

condition become stable and no further treatment will improve that condition, the

disability is deemed permanent.  Id.  Further, wage-loss is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Eckhardt v. Willis Shaw

Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998).  To be entitled to any

wage-loss disability in excess of permanent physical impairment, the claimant must

first prove, by a preponderance of the evidence, that she sustained a permanent
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physical impairment as a result of the compensable injury.  Ark. Code Ann. §11-9-

102(F)(ii)(a); see, also, Smith v. Gerber Prods., 54 Ark. App. 57, 922 S.W.2d 365

(1996); Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W.2d 278 (1998);

Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000).  If the

employee is totally incapacitated from earning a livelihood at that time, she is

entitled to compensation for permanent and total disability.  See, Minor, supra.  The

Commission is charged with the duty of determining disability based upon a

consideration of medical evidence and other matters affecting wage-loss, such as

the claimant’s age, education, and work experience.  Emerson Electric v. Gaston,

supra.  Such other matters can also include motivation, post-injury income,

credibility, demeanor, and a multitude of other factors.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 633

S.W.2d 946 (1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130

(1990).  A claimant’s lack of interest in pursuing employment with her employer and

negative attitude in looking for work are impediments to our full assessment of

wage-loss.  Id.

The claimant is forty-seven (47) years old.  She has a college education

having received a Bachelor of Science Degree in Speech and Audiology.

Unfortunately, because the claimant did not receive a masters, her background in

speech and audiology has been of little benefit.  As previously noted, the claimant

worked as a truck driver until she was involved in a motor vehicle accident in the
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late ‘80s which resulted in a lumbar injury, low back surgery, and fusion, after which

she returned to work with significant restrictions related to the low back.  The

claimant has since worked as a nurse’s aide; for the Little Rock Police Department

as a cadet; and for a veterinary clinic prior to going to work for Professional

Educators.  The claimant worked for said employer three (3) weeks before she fell

down some stairs, sustaining a significant cervical injury.  The claimant has not

returned to gainful employment since the August 20, 2003, admitted injury.  As

noted by the medical evidence, the claimant has significant physical restrictions.

In addition, she is taking several medications which severely restrict her activities

due to the effects of the medications that she is required to take.  The record also

reflects that the claimant has an autistic son who is eighteen (18) years old, and

demands a great deal of personal care which the claimant provides.  The claimant

has applied for, and receives Social Security Disability equivalent to the wages that

she was earning at the time of her admitted injury.  Although I do not question that

the claimant has sustained a significant injury and has substantial restrictions, her

motivation to return to work must be tempered by the fact that she is required to

care for a disabled son, and in all likelihood could not return to work in most job

settings.  Nevertheless, the claimant does have the ability to earn some wages, as

an in-home telemarketer or similar non-demanding positions.  Further, under Ark.

Code Ann. §11-9-522(e), when considering claims for permanent disability, the

Commission cannot consider the odd-lot doctrine.
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In view of the foregoing, and after a consideration of the claimant’s age,

education, work experience, together with her multiple physical impairments, I find

that a wage-loss disability of fifty percent (50%) to the body as a whole fairly and

accurately reflects the extent of claimant’s entitlement to wage-loss disability.

EXTENT OF CONTROVERSION

In view of the stipulations and contentions of the respective parties, it is

undisputed that the Second Injury Fund is liable for all wage-loss disability to which

the claimant is entitled which I have specifically determined to be fifty percent (50%)

to the body as a whole.  The only remaining issue concerns the extent of

controversion.  It is further undisputed that respondents #1 have previously

controverted all benefits beyond those previously paid, and has clearly controverted

its responsibility for the fifteen percent (15%) impairment attributable to the August

20, 2003, injury.  Any findings concerning the extent of controversion by respondent

#2 is not as clear.  As previously noted, although respondent #2, at all times,

acknowledged some degree of wage-loss disability, it did not articulate its position

until the March 2, 2009, hearing.  Respondent #2 maintained that because the

claimant and respondents #1 were unable to agree on the amount of impairment

attributable to the last injury, it was unable to state a position until the degree of

impairment was determined by the Commission.  Respondent #2 then stipulated

that the claimant would be entitled to a wage-loss award equal to the amount of

permanent  impairment  attributable  to  the  last injury while controverting any
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wage-loss in excess of double the impairment rating.

Subsequent to the hearing, both the claimant and respondent #2 submitted

trial briefs on the issue of controversion.  Suffice it to say, that I did not find any of

the cases cited by either party to be controlling in the instant claim.  While I did find

the arguments advanced by the claimant’s attorney to be extremely compelling, they

are not controlling in this claim.  Specifically, the major distinction between the

cases cited by the claimant and the instant case is that the claimant and

respondents #1 failed to properly address the critical issue concerning the amount

of claimant’s physical impairment attributable to the compensable injury.

Respondents #1 maintained that the impairment was ten percent (10%) which was

absurd on its face, while the claimant, at all times maintained that the compensable

injury and multiple surgeries entitled the claimant to a twenty percent (20%)

impairment.  Because impairment is a substantial factor in determining wage-loss

disability, including permanent total disability, respondent #2 was justified in

delaying any admission of wage-loss disability while the impairment issue was

pending.  I find that by acknowledging a wage-loss disability in an amount equal to

the ultimate determination of impairment, respondent #2 has effectively avoided

controversion of a portion of its ultimate liability.

AWARD

Respondent #1, Brotherhood Mutual Insurance Company, is hereby directed

and ordered to pay, to the claimant, permanent impairment benefits in the amount
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of $129.00 per week, beginning March 1, 2007, and continuing for 67.5 weeks,

representing its liability for permanent impairment benefits.  Thereafter, respondent

#2 is directed and ordered to pay permanent partial disability benefits in the amount

of $129.00 per week and continuing for 225 weeks, representing its liability for

wage-loss disability in the amount of fifty percent (50%) to the body as a whole

consisting with the foregoing findings and conclusions.

All accrued benefits shall be paid in lump sum and without discount.

Additionally, claimant’s attorney, Mr. Marvin “Chip” Leibovich, Jr., is hereby

awarded the maximum statutory attorney’s fee on the controverted portion of this

Award to be paid pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


