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DAVID GROTHAUS, Employee  CLAIMANT

VISTA HEALTH LLC, Employer  RESPONDENT

BRIDGEFIELD CASUALTY INSURANCE CO., Carrier RESPONDENT

OPINION FILED OCTOBER 28, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondents represented by JAMES A. ARNOLD, II, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On September 24, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 15, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.    The Arkansas Workers’ Compensation Commission has jurisdiction of the

within claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant was involved in an incident on September 29, 2008 which resulted

in superficial injuries.

4.   Respondent has controverted claimant’s claim for injuries to his cervical and

lumbar spine.

5.   Claimant was earning an average weekly wage of $640.00 which would entitle

him to compensation at the weekly rates of $427.00 for total disability benefits and $320.00

for permanent partial disability benefits.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s cervical and lumbar spine on September

29, 2008.

2.   Related medical.

3.   Temporary total disability benefits from March 2, 2009 through a date yet to be

determined.

4.   Attorney fee.

The claimant contends that on September 29, 2008 he sustained a compensable

injury to his neck and back when he was kicked in the head and punched in the face by

a juvenile detention student and that the claim was initially admitted as compensable and

medical benefits were paid.  Claimant requested a change of physician from Dr.

Blankenship to Dr. Kresse and Dr. Luke Knox and benefits have been controverted since

that date.  Claimant remains temporarily totally disabled and was again taken off work on

March 2, 2009 for an additional six months.  Claimant contends this claim has been

controverted and claimant’s attorney is entitled to a controverted attorney fee.

The respondents contend there are no new objective findings to support a

compensable injury to either the claimant’s cervical spine or lumbar spine as a result of the

incident of September 29, 2008.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 15, 2009, and contained in a pre-hearing order filed that same date, are
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hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his cervical and lumbar spine on September 29, 2008.

FACTUAL BACKGROUND

The claimant is a 58-year-old man who graduated from college with a BA in Political

Science in 1976.  Unable to find a job in teaching, the claimant went to work for a fire

department as a firefighter/paramedic and in 1985 he suffered a work-related injury to his

cervical and lumbar spine.  As a result of that work-related injury the claimant underwent

a cervical fusion surgery in 1986 and a lumbar fusion surgery in 1989.  After suffering that

work-related injury the claimant returned to work for the fire department on light duty for

a short period of time before leaving and drawing disability benefits.  In addition to

disability benefits from the fire department, claimant also drew social security disability

benefits.

Claimant testified that after leaving the fire department he updated his teaching

credentials and began performing volunteer work as a teacher in Illinois.  Claimant

eventually moved to Eureka Springs and worked there as a volunteer substitute teacher.

In 1994 -1995 claimant moved to Fayetteville and went to school at the University of

Arkansas where he obtained a BA in communication disorders and entered graduate

school.  After claimant’s father suffered a stroke he moved back to Springfield, Illinois and

took a teaching position at a school there.  After claimant’s father recovered he moved

back to Eureka Springs where he worked as a teacher for two years.

While working as a teacher in Eureka Springs the claimant suffered a second work-

related injury.  Claimant testified that in 2002 he was asked to speak to boys at a middle

school about conduct and as he walked into the classroom he was attacked by one of the

students and knocked over backwards.   Claimant testified that both of his prior fusions
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were broken.  Following this compensable injury the claimant underwent reconstruction of

his cervical and lumbar fusions by Dr. Raben.  This included Dr. Raben putting a plate with

screws in the front of his cervical spine and rods in claimant’s lumbar spine.  

In 2005 the claimant returned to work teaching at the elementary and middle school

level in Springdale.  Claimant testified that by April 2007 a screw in the plate in the front

of his cervical spine had come loose and was causing him problems.  As a result, claimant

underwent surgery by Dr. Knox to take the plate out and put rods in the back of his neck.

Following this surgery by Dr. Knox, claimant continued to receive medical treatment for his

cervical and lumbar spine problems.

In August 2008 claimant accepted a teaching job with the respondent which is a

psychiatric facility for emotionally disturbed teenagers.  Claimant’s job duties required him

to teach middle and high school age kids who were confined to the facility.

Claimant testified that on September 29, 2008 he was kneeling down talking to a

student when the student attacked him by throwing punches at his face.  As the student

was trying to get to another student the claimant grabbed him and the student ended up

landing on him and began to kick him in the head with his feet.  Claimant testified that he

was kicked at least three times before other staff members arrived and pulled the student

off of him.  Claimant testified that after this incident he had scrapes and scratches on his

face with blood.  Claimant testified that this incident occurred approximately halfway

through the morning and he completed his work day before going home.  Claimant testified

that he was sore when he got home and that this soreness worsened overnight.  

When claimant reported his problems to the respondent he was sent for an

evaluation by Dr. Vandergriff on September 30, 2008.  Dr. Vandergriff took x-rays and

made claimant an appointment with Dr. Knox.  In addition to Dr. Knox, claimant has also

been evaluated by Dr. Blankenship who has recommended surgery on the claimant’s

cervical spine.  Dr. Knox has also recommended surgery on the claimant’s cervical spine,
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but disagrees with the procedure recommended by Dr. Blankenship.

The respondent has accepted as compensable an injury to the claimant on

September 29, 2008.  However, respondent has only accepted liability for superficial

injuries including the cuts and bruises which claimant suffered as a result of that incident.

It is claimant’s contention that in addition to those superficial injuries he also suffered an

injury to his cervical and lumbar spine.  Claimant seeks payment of related medical

treatment as well as temporary total disability benefits beginning March 2, 2009 and

continuing through a date yet to be determined as well as a controverted attorney fee.  

ADJUDICATION

In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W. 3d 150 (2003).  An

aggravation is a new injury resulting from an independent incident.  Crudup v. Regal Ware,

Inc., 341 Ark. 804, 20 S.W. 3d 900 (2000).  An aggravation, being a new injury with an

independent cause, must meet the definition of a compensable injury in order to establish

compensability for the aggravation.  Farmland Insurance Company v. Dubois, 54 Ark. App.

141, 923 S.W. 2d 883 (1996).  Here, claimant contends that his pre-existing cervical and

lumbar spine problems were aggravated by a new injury which he suffered on September

29, 2008.  Claimant’s claim is for a specific injury identifiable by time and place of

occurrence. The Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993,

the following must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
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injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.

First, I believe it is important to note that this claimant had an extensive history of

prior low back and neck complaints before September 29, 2008.  Prior to that date, the

claimant had undergone three surgical procedures on his cervical spine, most recently in

April 2007.  In addition, claimant had also undergone two surgical procedures on his

lumbar spine in 1989 and 2002.

The medical evidence indicates that even after the claimant’s most recent cervical

surgery by Dr. Knox in April 2007 he continued to have problems with his cervical spine.

In a report dated November 21, 2007, Dr. Knox indicated that claimant had been doing

“great” following surgery on his neck in April until he “slipped on a mossy embankment,

catching his weight with his left arm and torquing his neck, resulting in intense discomfort.”

Dr. Knox took x-rays of the claimant’s cervical spine that date which revealed

pseudoarthrosis at the bottom of claimant’s cervical fusion site with a fractured screw.  Dr.

Knox recommended that claimant wear a cervical collar and he fitted claimant for a bone-

growth stimulator in an effort to salvage the anterior fusion.

On December 18, 2007 claimant was evaluated by his family physician, Dr. Kresse.

Dr. Kresse’s report describes claimant’s condition as chronic intractable neck pain.  

Claimant was next evaluated by Dr. Knox on April 30, 2008.  Dr. Knox noted that

claimant’s neck pain had improved, but noted that claimant continued to have significant
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back and bilateral leg pain.  As a result, he referred claimant to Dr. Ennis for lumbar

injections.

On July 9, 2008 the claimant again returned to Dr. Knox and his report of that date

indicates that claimant had “another small accident with a ceiling fan that clunked him on

the head the first of June and re-aggravated this [neck] pain.”  Dr. Knox’s report indicated

that claimant was complaining of neck pain which radiated down his left arm into his

fingers.  In his next report dated July 15, 2008, Dr. Knox indicated that he believed the

ceiling fan falling on claimant’s head had broken the underlying residual fusion at the

cervical/thoracic junction.  Dr. Knox ordered an MRI scan and also ordered claimant to

undergo a nerve block by Dr. Ennis at the C8 level.  Dr. Knox again indicated that x-rays

showed a fractured screw at the T1 level.  A cervical injection was given by Dr. Ennis on

July 24, 2008.  On August 18, 2008, Dr. Knox noted that the cervical block had improved

claimant’s condition and indicated that claimant should continue receiving treatment from

Dr. Ennis.  This evaluation and referral to Dr. Ennis for continued treatment was only one

month before the incident on September 29, 2008.  

Claimant testified that the symptoms he was experiencing after September 29, 2008

were the same symptoms he was experiencing prior to September 29, 2008, only of

greater magnitude.  

Significantly, in order to prove a compensable injury in the form of an aggravation

of his pre-existing condition claimant must offer medical evidence supported by objective

findings establishing a compensable injury.  A review of the medical records in this case

fails to reveal any new objective findings with respect to the claimants’ cervical and lumbar

spine.

Although claimant has been evaluated and treated by numerous physicians, both

before and after September 29, 2008, only one physician has addressed the specific issue

of new objective findings.  That physician is Dr. Hronas, a board certified radiologist.
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Respondent introduced into evidence a report from Dr. Hronas dated July 13, 2009.  In

that report, Dr. Hronas indicates that he reviewed and compared objective tests taken both

before and after the incident of September 29, 2008.   Dr. Hronas compared an MRI of

claimant’s lumbar spine taken on June 2, 2006 to an MRI taken on October 13, 2008 and

a CT myelogram taken on January 13, 2009.  When comparing the lumbar spine tests

taken both before and after September 29, 2008, Dr. Hronas stated: “The findings are

stable and unchanged from the three examinations of the lumbar spine.”   With respect to

the cervical spine, Dr. Hronas reviewed and compared a cervical MRI taken on July 18,

2008 to a cervical MRI taken on October 13, 2008 and a CT myelogram dated January 13,

2009.   With respect to the claimant’s cervical spine, Dr. Hronas stated:   “The three

studies show similar findings with no change from one examination to the next.”

Dr. Hronas went on to indicate that in addition to the test results he also reviewed

more than 200 pages of medical records regarding the claimant’s cervical and lumbar

spine problems.   After reviewing the medical records as well as the test results, he stated:

Based on the clinical history and MRI findings prior to
and after the incident on 9-29-08, it appears there was
no significant change clinically or with medical imaging
after the incident.

While Dr. Hronas has obviously not examined the claimant, an examination of the

claimant is not necessary to review radiograph results of various tests and determine

whether any changes are present.  In this case, only Dr. Hronas has reviewed objective

tests both before and after the incident of September 29, 2008, and given an opinion as

to whether or not there are objective findings of a new injury.  Based upon the evidence

presented, I find that the opinion of Dr. Hronas is credible and entitled to great weight.

Therefore, I find that claimant has failed to offer medical evidence supported by objective

findings establishing a new injury.

Accordingly, for the foregoing reasons, I find that claimant has failed to meet his
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burden of proving by a preponderance of the evidence that he suffered a compensable

injury to his cervical and/or lumbar spine as a result of the incident on September 29,

2008.  The medical evidence indicates that claimant had an extensive history of cervical

and lumbar spine problems for which he was being treated before September 29, 2008.

Furthermore, objective testing in the form of an MRI scan and myelogram of claimant’s

lumbar and cervical spine taken after the incident shows no change when compared to

tests before September 29 according to Dr. Hronas.

ORDER

Claimant has failed to meet his burden of proving by a preponderance of the

evidence that he suffered a compensable injury to his cervical and/or lumbar spine while

employed by respondent on September 29, 2008.  Therefore, his claim for compensation

benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $530.50.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


