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Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 13, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

Hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Kyle Lee Gramling - the claimant, Melissa Reed, David Dalton, and

Travis Richmond, coupled with medical reports and other documents comprise the record in this
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claim.

DISCUSSION

Kyle Lee Gramling, the claimant, with a date of birth of November 29, 1977, has two (2)

years of college education.  Claimant commenced his employment with respondent on April 10,

2007.  Although the claimant described himself as being in good health prior to his April 2007,

employment by respondent-employer, he acknowledge prior health complaints to include acid

reflux, hieatal hernia, and Crohn’s disease.

The claimant’s prior employment history reflects that he was employed by Emerson

Electric for three years and left that employment for a better job at  Hague Food Service. 

Claimant remained with Hague Food Services until he was laid off.  Thereafter, the claimant was

employed by Terminex for 3 ½ years in inspections/sales.  Claimant testified that he left the afore

employment for a better job with respondent.

Claimant testified that he was diagnosed with Crohn’s disease approximately eight (8)

years earlier with treatment consisting of medications [Hydrocodone and Xanax] by his primary

care physician, Dr. Roger Cagle.  The claimant also took Remicade treatments at the Cancer

Center as a out-patient in the treatment of the Crohn’s.  The afore took four (4) hours and is

administered by IV.  Claimant underwent the Remicade treatment ever eight (8) weeks.  There is

no evidence in the record to reflect that the claimant’s Crohn’s disease medications adversely

impacted his ability to perform his job duties prior to his April 24, 2008, compensable injury. 

The evidence discloses that prior to his April 10, 2007, employment by respondents the

claimant underwent a pre-employment physical.  Further, the credible evidence in the record

reflects that the claimant successfully discharged his assigned job duties in his employment with
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respondent through April 24, 2008, when he sustained a compensable injury to his left foot.  The

claimant discharged the job duties of a roll operator.  In describing the specifics of his job duties,

claimant testified:

I go to - you know, the railcar.  I take a sheet of metal - 
I don’t know, maybe thirty (30) feet long, twelve (12) foot wide,
and I roll it through a machine with a cure system; and I hot pack 
it, and I take a crane and I put it on rail line. (T. 14).

Prior to his April 24, 2008, the claimant only worked the roll operator job for respondent-

employer.  Claimant maintains that he worked a lot of overtime before the injury, averaging fifty

(50) to sixty (60) hour work weeks.  Claimant denies that he had any health problems that

prevented him from being able to work, although the continued his Crohn’s treatment, which

included taking the Hydrocodone and Xanax.  Claimant maintains that prior to his April 24, 2008,

injury nothing prevented him from performing his assigned job duties for respondent-employer.  

At the time of his injury the claimant was working nights.  Claimant described his

employment activities which resulted in the injury to his left foot:

I was working nights, and I was rolling out a sheet . . . .
Well, when I roll a sheet, I try to, you know, make it meet - make
the two (2) ends meet.  You’ve got to make them meet twice, and 
sometimes you can’t do it twice, so you have to weld a piece of 
steel up there and an you make a wedge - metal wedge - and you
have to hammer it in and make it flush and then you put a hot pack
on there to hold it in place, and sometimes you have to put a hot 
pack on there, and still have to hit it to move it flush. 

It’s (hot pack) just - when you weld - spot weld.

Just to get some of the metal hot enough so you can hit it
with a hammer and move it.

And when I did that, the vibrations made the wedge fall out,
and it just happened that it fell down and hit on top of my left foot.
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(T. 16-17).

Claimant described the wedge as a piece of metal weighing approximately five (5) pounds. 

Claimant noted that the blow caused immediate pain in his left foot and that he reported the injury

to his supervisor, Eric Lopez.  

Claimant estimates that the injury occurred at approximately 9:15 p.m. and that he

continued to work for about an hour after the injury.  Regarding the reporting of the injury to his

supervisor, Eric Lopez, claimant’s testimony reflects:

Yes.  He was a new supervisor.  And, you know, spoke to him
about it, and I tried to go ahead and work for about an hour on it, and
then I couldn’t take it anymore, so I went up front and I spoke to Mike
Prince, I spoke to David Dalton.  I spoke to Tim Earnhart, who is another
supervisor. (T. 18).

Claimant asserts that he wanted to go to the emergency room because he thought he had broken

his foot, however the supervisors said no.  Claimant continued:

They told me to ice it down, and that if I wanted to see a doctor, 
I could see their company doctor the next day. (T. 18-19).

Claimant testified that his shift ended at “around midnight”.

On April 24, 2008, the claimant was seen by Dr. Shotts, respondents’ designated medical

provider.  Claimant testified that Dr. Shotts’ treatment consisted of x-rays, medication, and light

duty for one day.  Thereafter the claimant returned to full duty.  Claimant testified that he was

seen in follow-up by Dr. Shotts, and that he continued to work full duty for approximately two

(2) months after April 25, 2008.  Claimant’s testimony reflects that during the two (2) months of

full duty his left continued to hurt, with tingling, numbness, and burning sensations.  Claimant

maintains that he reported his continuing symptoms to supervisory personnel, to include David
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Dalton, Eric Lopez and Tim Earnhart.  Claimant added that when he returned to the night shift he

also told Travis Richmond. 

The claimant was eventually referred by Dr. Shotts to a specialist, Dr. Schechter, an

orthopedic physician.  The claimant was first seen by Dr. Schechter on June 25, 2008, and

continued treating with same thereafter.  While under the care and treatment of Dr. Schechter, the

claimant was place on light duty and referred to some pain therapy with Dr. Greaser.  Claimant

underwent several treatments under the care of Dr. Greaser.

Regarding his various light duty assignments subsequent to the April 2008, compensable

left foot injury, the testimony of the claimant reflects that his first light duty assignment was his

regular job, however he only ran a computer and did not perform any physical labor.  The

duration of the afore was approximately three (3) months, after which time he was moved to the

warehouse and assigned the duty of stripping wires.  Claimant estimates that he worked in the

warehouse two (2) to three (3) weeks.  The claimant was then moved to the maintenance shop -

bay area.  Claimant’s testimony reflects regarding the afore:

I was supposed to strip wires.  I just pretty much sat there.  They
didn’t have anything for me to strip. (T. 22).

Claimant was assigned to the maintenance shop for about a week.

As of October 2008, claimant testified that his light-duty job assignment was in the

maintenance shop.  Claimant acknowledged that for a couple of days he was also doing some

paperwork.  Claimant testified that while in the maintenance shop he encountered a physical

problem with his foot injury because of the long distance he had to walk to get to his assigned

work station.  Specifically, claimant testified that the long distance walking caused his foot to hurt
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a lot more at night.  Regarding the additional walking, claimant explained:

Well, because at the time I come in to work, I had to park at
the very end of the parking lot and where that was at, that put me at 
the farthest walk that I could possibly have. (T. 24).

Claimant estimated the distance at half a mile.  Additional problems encountered by the claimant

because of being assigned to the maintenance shop was the fact that it placed him approximately

four hundred (400) yards from restroom.  Claimant noted that because of his Crohn’s disease and

the added stress he had to go to the restroom several times.  Claimant acknowledged that he

eventually complained to his case worker about the distance  

During the time the he received medical treatment for his injury under the care of Dr.

Schechter and Dr. Greaser several treatment modalities were tried to address the claimant’s

injury, to include ganglion blocks.  On the morning of October 28, 2008, the claimant was seen by

Dr. Greaser.  Claimant offered that the purpose of the October 28, 2008, visit to Dr. Greaser was

to discuss the upcoming recommended spinal cord stimulator implant.  Claimant estimated the

duration of his visit to Dr. Greaser was forty-five (45) minutes, after which he returned to

respondent-employer to work.  Claimant’s testimony reflects, regarding the remainder of the

October 28, 2008, date:

Later that day, I was to go back to Jonesboro for another test.
I don’t remember exactly what they said it was for cause Dr. Greaser
had it set up. (T. 25-26). 

Claimant testified that once he arrived at the plant he went back into the office to let them

know that he had returned.  Claimant continued:

I spoke to Jerry Powers and, you know, we was talking about
my office visit.  He told me that I wasn’t to go back to my other visit 
that I had, you know, scheduled.
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Yes.  He told me he had a conflict with a doctor’s visit.  I was
to go see Dr. Williams that afternoon.  (T. 26).

Claimant had no knowledge of a scheduled appointment with Dr. Williams until informed by Mr.

Powers.  Claimant maintains that Mr. Power informed him that he did not know the reason for the

scheduled appointment with Dr. Williams.  The claimant had not been previously seen by Dr.

Williams as an authorized treating physician in connection with his April 24, 2008, compensable

left foot injury.

The claimant attended the scheduled October 28, 2008, appointment with Dr. Williams as

directed by respondent-employer.  Claimant maintains that when he informed Dr. Williams that he

was not aware of the purpose for the visit, Dr. Williams responded:

He told me that ARI had sent me up there and told him that
I was sleepy at work - I had like a chronic sleeping problem. (T. 29).

Claimant denies that he ever told anyone at work that he had a chronic sleeping problem. 

Claimant estimated the duration of his visit with Dr. Williams at twenty (20) minutes.  In

describing the visit with Dr. Williams, claimant noted that they “just spoke”, he was given a drug

screen, and he was directed to go back to work.

The testimony of the claimant reflects that when he reported back to work he spoke to

Melissa Reed, who informed him that he would not be able to work there because his medications

made him a safety hazard.  Ms. Reed relayed to the claimant that she had obtained the afore

information from Dr. Williams.  Ms. Reed then placed the claimant on Family Medical Leave. 

Claimant testified regarding Ms. Reed’s action:

I wanted her to explain it to me - I didn’t understand, you
know, what was going on.  Dr. Williams told me I was fine to go
back to work. (T. 31-32).
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Claimant continued:

They just had me sign a piece of paper and I told her I couldn’t
do that because of medication I was taking for my problems. (T. 32).

Claimant explained that after being told by respondents not to come back to work, he was both

upset and worried about how he was going to be able to pay his bills as a single parent.

The testimony of the claimant reflects that in an effort to retain his job with respondents,

he returned to Dr. Cagle, his family physician who had provided treatment in connection with his

Crohn’s disease:

I went back to Dr. Cagle’s and I gave him all the medications
back and made them throw it in the trash.

*       *       *

I gave them back the bedtime.   I had already had him take me
off the Hydrocodone and put me on Tylenol IV, and I had him take me
off the Xanax and he put me on Valium, and I handed those back to him
and had him throw them in the trash. (T. 32-33).

The claimant informed Dr. Cagle that he need a source of income and the respondents had 

informed him that he could not work there because of the medications.  The evidence discloses

that the claimant had been on the same or similar medications for the treatment of his Crohn’s

disease for ten (10) years, to include the entirety of his employment with respondents.

Following the above visit to Dr. Cagle the claimant returned to respondent-employer with

a note from Dr. Cagle showing that the medication had been destroyed with the hopes of being

returned to work.  Claimant provide the note to Jerry Powers, the Safety Director of respondent-

employer.  Claimant testified that in addition to furnishing the note from Dr. Cagle’s office to Mr.

Powers, he also informed him that the had stopped taking the medicine and that he wanted his job
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back.  Regarding Mr. Powers’ response, claimant testified:

He told me I was in to  - was having withdrawals - couldn’t
come back to work. (T. 34).

Claimant has not worked a day since the October 28, 2008, date.

The testimony of the claimant reflects that he has not taken any Xanax, which was for

stress and anxiety, since the October 2008 time frame.  The claimant has taken Klonopin, which

was prescribed by Dr. Meador for anxiety on or about March 2, 2009.  From October 28, 2008,

until March 2, 2009, claimant took no anti-anxiety medications.  The testimony of the claimant

reflects that his failure to take the medications which had been prescribed for his Crohn’s disease

caused him problems.  Claimant explained:

Well, I had a bad flare-up of my Crohn’s.

I’ve been having problems for the last month-and-a half, 
two (2) months. (T. 36).

The claimant acknowledged that he has undergone substantial Crohn’s disease treatment at the

NEA Clinic the week of the hearing:

This week, I’ve had blood work done; they gave me medications.
I’ve had similar to a Remicade.  Instead, you know, they gave it to me
in the office - injections - treatment into my stomach - inside my stomach
to try to help the . . .   (T. 37).

Claimant has not taken any other medication similar to Hydrocodone since he ceased taking it in

an effort to get his job back with respondents.  Claimant noted that the afore has caused him

physical problems:

Well, I’ve been having a lot pain, you know, from my 
Crohn’s - cramping- you know, had a lot more pain.  (T. 38).

The claimant has continued treatment with both Dr. Schechter and Dr. Greaser in
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connection with the April 2008, compensable left foot injury, however he has not had any income. 

The claimant confirmed that the blocks provided in treatment by Dr. Greaser were not terribly

successful.  The claimant has also undergone an implant of the stimulator.  Regarding any benefit

realized for the stimulator, claimant’s testimony reflects:

Not really.  When I had the stimulator, the problem with that
was that, I guess, I got out and maybe done too much, and if I’d crank
it up, it’d hide the pain.  And then at nighttime, you had to turn it off, 
so my foot and leg hurt so bad I couldn’t sleep.  So, if I turned it back
on to hide the pain, then I couldn’t sleep cause that kept me awake. 

The stimulator, itself.  (T. 38-39).

The stimulator was not implanted until after the October 28, 2008, date, when the claimant was

not permitted to return to work.  

Claimant has returned to Dr. Schechter on several occasions.  Claimant testified that the

last time he visited with Dr. Schechter he [claimant] inquired about amputating the left leg.  The

claimant was referred to Dr. Meador for a second opinion by Dr. Schechter because of claimant’s

inquiry regarding the leg amputation.  The claimant is currently being treated by Dr. Meador,

having seen her a couple of times with another appointment scheduled.

The testimony of the claimant reflects that his problems with his left foot injury have

gotten worse since October 28, 2008.  Claimant testified that the symptoms with his foot during

the first two or three weeks after he lost his job were burning, tingling, aching, and sharp pains. 

Claimant maintains that the afore symptoms were not alleviated or helped by any medications or

treatment.  Claimant noted that since that time his symptoms have gotten to the point that he want

to have the leg amputated.  Regarding the severity of this symptoms, claimant testified:

It varies, depends on, you know, how much I do.  You know,
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sometimes what happens is it may start hurting and just not let up for
a week or so.  You know, just a constant - constant pain that after three
(3) or four (4) days of it, you just can’t take it anymore. (T. 41).

Claimant is unsure when he started using a cane, which was prescribed by Dr. Schechter and paid

for by respondents.  Claimant testified that he uses the cane all the times.  Claimant’s testimony

reflects that Dr. Meador has prescribed some new medications that are narcotic-based [Klonopin],

which helps with his pain:

It’s just helped me - you know, it’s helped me to sleep, helping
me get rest, and helped me a little bit with anxiety, that kind of thing,
overall.  You know, when I’m hurting real bad, I can take that, and I 
can feel a little relief. (T. 42-43).

Claimant noted that the Klonopin is similar in symptom relief as the Xanax.

During cross-examination claimant acknowledged that during his February 2009,

deposition he relayed that he had applied for disability benefits or payments through Prudential,

both short and long term.  Claimant received a check in the amount of $1,333.00, from Prudential

in February 2009.  Claimant testified that the afore represented monthly long-term disability

payments.  Claimant testified that a decision has not been made by the carrier if the afore benefits

will be received monthly.   The Prudential policy was through the claimant’s employment with

respondent-employer.  Claimant testified that he has suffered from Crohn’s disease since being

diagnosed in 1999.

Claimant acknowledged that Dr. Matt Garner treated him extensively for his Crohn’s

disease over the years.  Claimant concedes that some of the symptoms related to the Crohn’s

disease have included fatigue and lethargic from time to time.  Claimant maintains that the

procedure he has undergone relative to the Crohn’s disease is a colonoscopy.  Regarding the
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primary medications he has taken over the years in the treatment of the Crohn’s disease,

claimant’s testimony reflects:

It’s been may different things.  I’ve taken Pentasa, I’ve 
taken Prednisone, I’ve taken Remicade treatments, Aciphex - that’s
for acid reflux.  There have been so many different medications
they’ve tried on me - like Purinethol  - there have been so many 
different types of medications, I couldn’t remember them all. (T. 47).

Since being under the care and treatment of Dr. Meador the claimant has resumed taking

medication to address his Crohn’s disease, to include Klonopin, Cymbalta and Gabapentin -

generic Neurontin.  The claimant has undergone testing to determine the presence of RSD.  In

response to whether or not Dr. Meador has ruled out RSD, claimant testified:

She said she wasn’t, you know, convinced that I didn’t, either.
She also - she told me she wanted to try some different blocks, but
workman’s comp did not want to allow me to have those nerve blocks.
(T. 50).

The evidence in the record reflects that while Dr. Meador has relayed some reservations regarding

the RSD diagnosis, she has diagnosed peroneal neuralgia, which was also discussed by Dr.

Schechter. (T. 76-77).

Claimant acknowledged that he has been seen by Dr. Johnson, a Jonesboro

neuropsychologist, on one occasion, pursuant to a referral of Dr. Greaser.  Claimant testified that

he was given some tests by Dr. Johnson and that he discussed his medication with him.  Claimant

noted that Dr. Johnson wanted to increase the strength of the Cymbalta.  Further, the claimant

testified that it was his understanding that the Cymbalta was to help in managing his pain.  The

claimant has an evaluation scheduled with Dr. Braden on April 13, 2009, which was set up

through respondents.  
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Claimant acknowledged that respondents have paid all of his medical benefits relative to

the compensable injury, commencing with the April 24, 2008, visit to Dr. Shotts.  Claimant

concedes that respondent-employer accommodated his light-duty work by allowing him to run a

computer from a seated position.  Claimant explained the problem with the light-duty job

assignment in the maintenance shop was the location that he had to park his vehicle and the

corresponding walking distance, which caused his foot to hurt worse.  Claimant’s testimony

reflects that it is his belief that respondent-employer, “intentionally set that up where” he would

have to walk a long distance.  Further, the claimant testified that it was his belief that respondent-

employer was “trying to make” his condition worse. (T. 55).

In addition to relaying his complaints about the long distance walk to his light-duty job

assignment to the nurse case manager, claimant asserts that he discussed situation with

supervisory personnel of respondent-employer:

Yeah, we spoke.  They had called me in the office and sat me
down and had a long talk with me.

I’m not - I’m just guessing - maybe a week or two (2) before I
was assigned there. 

Wanted to let me know that I had upset a lot of people at work
- a lot of people angry at me, and that they felt like I was telling my
story to any and everybody that I had come in contact with and they 
didn’t like that - to start getting it kept between us, and that I wasn’t 
necessarily making them look bad, but I was making myself look bad.
(T. 56-57).

Claimant attributed the afore assessment to Ms. Melissa Reed.   Claimant added, regarding Ms.

Reed:

Yeah, she let me know that I was making a lot of people upset
at me. (T. 57).
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In addition to Ms. Reed, claimant testified that Trent and David Dalton, the safety manager, were

also at the meeting.  Claimant denies talking to other people:

I wasn’t talking to other people - at that point, they had me by
myself.  The only person I had spoke to was just my tech man.  (T. 58).

The claimant maintains that the only individual that he talked to about the distance he had

to walk from the parking lot to the shop was his case manager.  Claimant continued:

Yeah, I spoke to her about that.  I was worried that they were
gonna fire me before I was able to have my surgery.  That’s what I 
spoke to her about.

I had spoke to the case manager that I was worried that ARI was
gonna fire me before I was able to have my surgery on November 6th, 
and I felt like they was, you know, trying to get me, you know down.  I
felt like I was being intimidated and bullied, different things.  And then,
after that is when we had this long talk and that’s the only person I had
spoke to cause they had me off by myself in the warehouse and they had
me over here.  I’ve been by myself during the whole period by myself,
away from everybody.  When I started, got to where I couldn’t walk 
without my cane, I was, you know, kind of hidden. (T. 82).

 
Claimant testified that he worked in the maintenance shop two (2) to three (3) weeks. 

The testimony of the claimant reflects that in the maintenance shop light-duty job assignment,

where he had to walk a long distance, he was “essentially sitting there with nothing to do”. (T.

59).  Thereafter the claimant was moved to the warehouse stripping wires.

The claimant worked continually for respondent-employer from his date of hire on April

10, 2007, until October 28, 2007.  Claimant denies that he was having a problem with falling

asleep at work toward the end of his tenure with respondent-employer.  Claimant concedes

incident where a supervisor came upon him at his work station when he had dozed off or

appeared to have dozed off.  Claimant attributes the afore to the medication he was taking in
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connection with his compensable injury:

Yes, sir.  When I was put on Amitriptylene.  When Dr. Schechter
first put me on Amitriptylene, when I seen him that first month [July].
(T. 60).

Claimant denies incidents during the first weeks of October 2007, of falling asleep at work or a

conversation with David Dalton, the Safety Manager, where he was encountered having appeared

to have dozed off or fallen asleep at work.  Claimant maintains that the only conversation he had

with Travis Richmond, his group leader, regarding problems with sleeping on the job was the July

2007, time period when in the Amitripylene.  Claimant note that he was not around Travis

Richmond the last part of October 2007, but rather was by himself in the warehouse.  Claimant

testified that his supervisor while at the warehouse was Greg Reeves.

On October 28, 2007, claimant went to see Dr. Williams pursuant to the direction of Jerry

Powers.  Claimant denies telling Dr. Williams that he had been having problems sleeping at work. 

Claimant asserts that Dr. Williams told him that the reason that the claimant was there was

because he had been having difficulty staying awake a work.  With respect to any questions that

Dr. Williams may have asked him, claimant testified:

I don’t remember exactly what all was asked, but we talked
about, you know.  I think we were both confused, why I was there. (T. 63).

Claimant asserts that he informed Dr. Williams that he was not having difficulty staying awake at 

work:

Yeah, I told him I had a problem with, you know, sleeping at 
home at nights, you know, when my foot hurts.  He told me - when we
spoke, he told me I was fine to back to work.  He just gave me a drug
screen, and told me to go back to work. (T. 63).

Claimant attributed his difficulty to sleeping at home at night to the pain in his foot, and not the
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taking of pain medication.  Claimant’s testimony reflect, regarding his use of Xanax:

That was prescribed because of stress is what triggered my
anti-inflammatory disease.  When I’d get stressed out, is what triggered
it all, and, you know, it was prescribed to me to help me with anxiety 
cause I had anxiety. (T. 65).

Claimant explained that while he underwent a series of tests during his visit with Dr.

Johnson, he did not return to Dr. Johnson nor does he have any records as a result of the afore

because he did not have the money to pay and he does not have insurance.  Claimant testified that

he was informed by Dr. Johnson, the neuropsychologist, that the results of his test would not be

committed to a written report until he was paid.  The claimant was referred to Dr. Johnson by Dr.

Greaser, an authorized treating physician in connection with the April 24, 2008, compensable

injury.  Claimant testified that his case manager was aware that he was going to Dr. Johnson,

however she did not authorize it.  Claimant concedes that the visit to unauthorized, explaining:

I had a - I believe I spoke to Georgia Polen about it.  In
fact, she told me they wasn’t gonna take care of it. (T. 74).

Claimant identified Ms. Polen as the claim adjuster of his claim.  Claimant relayed the status of his

evaluation by Dr. Johnson during his February 2009, deposition.

Claimant has not sought any type of employment elsewhere since October 28, 2007, and

being informed by respondent-employer that he could not continue working there.  Claimant has

not filed for unemployment compensation benefits.  Claimant only source of income is disability

payment through Prudential Insurance, which is a policy through his employment with

respondent-employer.  Claimant testified that he paid the premiums for the policy with Prudential

Insurance.  Forms completed by Dr. Cagle in connection with the filing for disability benefits on

the Prudential Insurance policy reflect the occurrence of the claimant’s April 24, 2008, injury as
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the basis of the disability.  Claimant maintains that he has never received disability because of his

Crohn’s disease.  Claimant also received governmental assistance.

Claimant maintains that he received a note from Dr. Cagle reflecting that he had destroyed

all of the medications and was cleared to return to work, which he provide to respondent-

employer.  Claimant explained that he provide the note to Jerry Powers because Melissa Reed was

not available.  Claimant was not allowed to return to work by respondent-employer.  

Regarding his October 28, 2008, conversation with Melissa Reed following the visit to Dr.

Williams, claimant testified:

What she told me was that I was a safety hazard and, you know,
it was just cut and dried - there wasn’t a whole lot of talking about it.
(T. 69).

The testimony of the claimant reflects that Ms. Reed characterized him as a “safety hazard”

because of the medications, while Dr. Williams told him he was find to go back to work.  

With respect to his current medications, the claimant testified:

Right now, I’m taking Neurotin, Cymbalta, Klonopin - I got
a - I don’t know how to pronounce the work - the injection that I got
in my stomach yesterday.  And I’m taking Prednisone and two (2) 
other medications - some type of muscle relaxer for my intestines
and then a - I’m taking Zantac over the counter, and other medications
they gave me samples of that will help me with this flare-up - I’m
not sure of the names. (T. 69).

Claimant concedes that he is presently taking a number of medicines for his Crohn’s disease. 

Claimant noted that not all of the above-mentioned medicines are taken in connection with his

Crohn’s disease.  Regarding the medicines specifically taken in conjunction with his Crohn’s

disease, claimant’s testimony reflects that he receives a injection in his stomach, which he is

unable to name, under the care of Dr. Garner, and Prednisone.  
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Melissa Reed has been employed by respondent-employer for eight and one-half (8 ½ )

years, and has held her current position of Human Resources Manager for three and one-half (3 ½

) years.  Ms. Reed worked as the Assistant Human Resource Manger prior to the afore.  Ms.

Reed in located at the 600- employees Marmaduke, Arkansas plant of respondent-employer.  Ms.

Reed’s employment duties do not entail handling workers’ compensation and insurance matters,

but rather personnel matters.

The testimony of Ms. Reed reflects that she was familiar with the claimant and any

personnel issues that arose.  Specifically, Ms. Reed testified regarding a meeting with the claimant

where there was a discussion about conversations that the claimant was having with co-workers. 

Ms. Reed testified that the afore occurred approximately one (1) month prior to the claimant’s

last work day of October 28, 2008.  Regarding the purpose of the meeting, Ms. Reed maintains

that the group leader, Travis Richmond, registered complaints involving the claimant:

Comes to us, and said that Kyle was having conversations with 
other employees, it was holding up production, and he was mainly talking
about his workers’ comp claim. (T. 88).

During the meeting with the claimant, Ms. Reed testified:

I asked him if he had been having conversations with other
employees.  Mr. Gramling stated that he didn’t think that he had been
having conversations.  At that time, I told him if the had been, it would
probably be wise for him not to share that information with employees
while they were working.  You know, I told him I could not tell him
what he could talk about and what he couldn’t talk about, but I
recommended that he not do it on work time. (T. 89).

Ms. Reed noted that the claimant agreed with the afore recommendation.
 
Ms. Reed acknowledged that the claimant sustained an injury in April 2008, which was

accepted by respondents as a workers’ compensation injury.  Ms. Reed testified that to her
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knowledge all of the claimant’s medical bills had been paid to date.  Ms. Reed further testified that

the claimant was provided light duty work by respondent-employer on those occasions that he

was placed on light duty as a result of the April 2008, in jury.   Ms. Reed’s testimony reflects that

the Safety Administrator, David Dalton, was the individual with respondent-employer with the

responsibility for overseeing the light duty work of the claimant. Ms. Reed testified that she was

“kept in the loop” with respect to the type of light duty work the claimant was provide by

respondent-employer.  

Ms. Reed had another meeting with the claimant on October 28, 2008.  Regarding the

events which led up to the afore meeting, Ms. Reed’s testimony reflects:

David Dalton, the Safety Administrator, had observed Kyle
falling asleep while he was at his light-duty job.

*       *       *

After speaking with Mr. Dalton about it, it was reported to me
that he had observed it on several occasions - had observed Mr. 
Gramling being asleep or almost asleep on several occasions, so it was
my responsibility that we have a fitness for duty performed. (T. 91).

Ms. Reed explained the fitness for duty examination:

It’s a physical examination by our company doctor, similar to
a pre-employment physical, that would determine whether or not an
employee’s fit to be at the workplace. (T. 91).

Ms. Reed testified that the above is “a policy or procedure” of respondent-employer whenever

there is a question about the fitness of an employee:

Yes, anytime we have a question, we refer that to our company
doctor.  We do not try to make those decisions on our own. (T. 91-92).

In furtherance of the above, Ms. Reed testified that an appointment for the claimant was
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scheduled with Dr. Williams and that she later received records regarding the appointment.  Ms.

Reed denies that she had a personal conversation with Dr. Williams following the claimant’s

appointment with him.  Ms. Reed noted that she received Dr. Williams’ report immediately

following the claimant’s appointment via an electronic messaging system.  After receipt of the

report of the claimant’s evaluation by Dr. Williams, the testimony of Ms. Reed reflects:

I spoke with Kyle.  I had Kyle come to my office.  I spoke to 
Kyle and let him know what the results of the fitness for duty of him
were.  

Yes.  I told him that we had Dr. Williams examine him for 
fitness for duty.  Of course, he had already been to the appointment, 
and it was Dr. Williams’ recommendation that he was not fit for duty
and the it was not work-related; therefore, I was prepared to offer him
FMLA.  And he was told that, you know, if he went to his personal 
physician and matters changed where his physician would return him
to work without any restrictions regarding his personal health issues, 
then we would return him back to light duty . . . as the workers’ comp
physician had indicated. (T. 93).

Ms. Reed further testified, regarding her conversation with the claimant on October 28, 2008:

We talked about the fact that he was having difficulty staying
awake.  The doctor indicated that it was not work related, the it was due
to medications he was taking for a personal health issue. (T. 95).

Ms. Reed’s testimony reflects that the claimant acknowledged that he was having difficulty

sleeping.  Ms. Reed further offered, regarding her conversation with the claimant during the

October 28, 2008, meeting:

He did acknowledge that he was having trouble staying awake.
He did say that he was having trouble sleeping in the evenings, and 
that he was taking a lot of medication and he didn’t - he didn’t know
what medication might be making him sleepy.  And I explained to him
that’s why we sent him to Dr. Williams so Dr. Williams could make 
that determination. (T. 95-96).
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Ms. Reed maintains that the claimant never submitted a return to work without restriction

note to her, although she did tell him to do. Ms. Reed denies having any further conversations

with the claimant subsequent to the October 28, 2008, discussion.  Ms. Reed testified that she

was aware that the claimant requested an application for short and long-term disability benefits.

During cross-examination Ms. Reed acknowledged that held her current position as HR

Manager at the time the claimant was employed by respondent on April 10, 2007, and that she

sent him for his pre-employment physical at Paragould Doctor’s Clinic.  Ms. Reed concedes that

she is not aware of any non-disclosure by the claimant regarding his Crohn’s disease. Further, the

testimony of Ms. Reed reflects that she is not aware of any problems or issues the claimant had

with the treatment of his Crohn’s disease during the year that he worked for respondent-employer

prior to the April 2008, compensable injury. (T. 97).   Ms. Reed has no basis to dispute that the

claimant disclosed the identification of the medicines that he took in the treatment of his Crohn’s

disease as well as the duration of same during the application and pre-employment process with

respondent-employer, to include taking the medicines Hydrocodone and Xanas for several years

prior thereto.  The testimony of Ms. Reed reflects, regarding the afore:

There’s not reason to believe that those weren’t brought up.
There is a physical form that is filled out for the doctor. (T. 97).

Regarding the September 2008, meeting with the claimant, the testimony of Ms. Reed

reflects that at the time the claimant’s light duty job assignment was still inside the West Plant

operating a computer for the rolls.  Following the meeting, Ms. Reed’s testimony reflects, the

claimant’s duties changed and he was moved to the warehouse in the East Plant to strip wire.  Ms.

Reed maintains that the afore move of the claimant was not as a result of the compensable injury. 
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In describing the wire stripping job, Ms. Reed testified:

It’s not a made-up job.  It is something that has to be done.
However, it’s done in down time.  They take wires from leads and 
strip the wires so that they can use the lead again. (T. 98).

Regarding the claimant’s contact with other employees while performing the wire stripping job, 

Ms. Reed’s testimony reflects:

If he was in the warehouse stripping wire, there’s very few
people that go in and out of the warehouse. (T. 99).

Ms. Reed testified that while she is aware that the claimant’s duties were changed to the

maintenance area, she does not know when they changed.  The testimony of Ms. Reed reflects

that it is her understanding that in the afore job the claimant was helping to repair leads in the

area.

Ms. Reed acknowledged that at the time the issue arose regarding the claimant’s fitness

for duty the claimant had been seeing multiple doctors for six (6) months.  Ms. Reed did not refer

the claimant back to one of the doctors that was well acquainted with him regarding his fitness for

duty.  Questioned regarding her decision to have the claimant seen by Dr. Williams, Ms. Reed

responded:

What I suggested to our Safety Environment Managers is we
do a fitness for duty performed.  We call Paragould Doctors’ Clinic
and whichever doctor is available, and Dr. Williams was the doctor
that was available. (T. 100-101).

Ms. Reed’s testimony reflects that Jerry Powers made the telephone call to the clinic to schedule

the appointment for the claimant and that she was not present at the time he placed the telephone

call.  Mr. Powers was present in the courtroom during the hearing, however was not called as a

witness by respondent.  
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Ms. Reed confirmed that the report that she received from Dr. Williams regarding the

claimant’s fitness for duty evaluation relayed the opinion that the claimant could take pain meds

such as narcotics and perform light/restricted duty.  The claimant has been placed on light duty by

at least two (2) other doctors [Dr. Schechter and Dr. Greaser] relative to his compensable injury

prior to the visit to Dr. Williams.  The medical records of the claimant’s treating physicians for his

compensable injury noted that the claimant was taking Hydrocodone for the Crohn’s disease.  Ms.

Reed asserts that “we suggested to our company doctor”that he contact the claimant’s treating

physician for his work-related injury.  Ms. Reed continued:

I do not know for sure if he [Dr. Williams] did that or 
not, but it was suggested to him.  He didn’t make a notation in
his notes or to me. (T. 103).

David Dalton has been employed by respondent-employer for five and one-half (5 ½ )

years.  Mr. Dalton currently holds the employment position of Safety Administrator.  Mr.

Dalton’s testimony reflects that he job duties include monitoring workers’ compensation issues

and general safety issues with the plant.  Mr. Dalton’s duties include responsibilities for employees

assigned to light-duty work.  

The testimony of Mr. Dalton reflects that he was aware that the claimant sustained a

work-related injury on April 24, 2008, which resulted in medical treatment and that during the

course of same was placed on light duty on more than one occasion.  Mr. Dalton’s testimony

reflects regarding the claimant’s light duty assignments:

Yes, he was essentially provided sit-down duty, as prescribed
by the doctor.  We accommodated Kyle and provided that work for him.
I advised his superintendent and group leader, that for the duration of 
that treatment, that that’s what we needed to provide for him.  And then
he was later released by the physician to normal duty and, at that time,
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I notified his superintendent and group leader for Kyle that he could
return to normal work. (T. 108-109).

After working normal duties for a few months the claimant was again returned to a light duty

status relative to his compensable injury by his treating physician.  During the subsequent light

duty period, Mr. Dalton testified:

We gave him sit down work.  We tried to keep him as productive
as possible.  We provided a place where he could sit, as well as rest his
foot, and still operate the controls for the roll machine, which is where
he primarily was stationed. (T. 109).

Mr. Dalton’s testimony reflects that pursuant to a conversation with the claimant’s group leader, 

Travis Richmond, the claimant’s light duty job assignment was changed:

Okay.  We moved him to a different position where he could 
sit down all day and repair welding leads, strip wire.  He was working
for the welding engineering group, taking care of the welding leads. (T. 110).

Mr. Dalton asserts that the change in light duty job assignment was due to issues with the 

claimant falling asleep as he was sitting at the roll machine.   Mr. Dalton acknowledged that he did

not observe the claimant falling asleep a the roll machine.

Mr. Dalton testified that the claimant performed the job in the warehouse stripping wires

for a period of three (3) to four (4) weeks.  Regarding the claimant’s specific geographical

location at the time he performed the light duty job, Mr. Dalton testified:

That was over in the north end of the East Plant.  And then
he was also - did some in the maintenance area, which was in the
south end of the main building.  (T. 111).    

Mr. Dalton explained that the reason the claimant was in a different location was because, “that

was where they needed him on those few days”. (T. 112).

Regarding his personal observation of the claimant going to sleep at work, Mr. Dalton
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testified:

The reason we moved him over there is because it was reported
that we were having issues with this - with him falling asleep.  So when
we made the move, I make it a point, as I walked through our East Plant,
to walk through and visually check on Mr. Gramling, and as I came 
around the corner, Mr. Gramling did have his head down, his hands were
full; however, his head was down, his eyes were closed.  And I stood 
there for approximately a minute-and-a-half to two (2) minutes, and there
was no visual visible response from Mr. Gramling.  At that time, I approached
him and I don’t know if he heard my feet scuffling or what, but he raised
his head. 

I asked him how’s it going, and he explained to me that he was 
having difficulty staying awake and I then proceeded with him, I said you 
need to explain these issues, you know, with us, instead of falling asleep.
And, at that time, I reported to Melissa Reed, the Human Resource Manager.
(T. 112-113).

Mr. Dalton estimated that the incident that he witness involving the claimant occurred within a

week of the claimant’s last day of work of October 28, 2008.  Mr. Dalton testified that the

claimant later relayed that as a result of his difficulty staying awake, while stripping wire he had

nicked either his blue jeans or maybe lightly cut his leg as he was stripping the wire. 

Mr. Dalton’s testimony reflects that he was present during one meeting with the claimant

and Ms. Reed.  With respect to the substance of the meeting, Mr. Dalton testified:

The context of that discussion was based on the need for Mr.
Gramling to consult with his personal physician and be evaluated to 
see if there was some other type of medication, non-narcotic pain 
medications.  (T. 114).

Mr. Dalton was not present during the meeting between the claimant and Ms. Reed in which the

subject of the claimant’s communicating with co-workers was discussed.  Mr. Dalton offered,

regarding the afore:

The group leader - Mr. Gramling’s group leader informed me
that he had been on the floor - on the plant floor, discussing his workers’
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comp claim, discussing the fact that he would never be able to walk very
good again, and that he was exacerbating the issue. (T. 115).

During cross-examination Mr. Dalton acknowledged that as Safety Administrator his job

is to monitor general safety issues.  The testimony of Mr. Dalton reflects that prior to April 23,

2008, there were no general safety issues regarding the claimant.  Mr. Dalton was aware that the

claimant underwent a pre-employment physical prior to his employment by respondent.  

The testimony of Mr. Dalton reflects that the claimant performed light duty work sitting at

a computer as a rolling operator until he was moved approximately the first week in October

2008.  Regarding any instances of a safety problem or safety incident involving the claimant

between April 23, 2008, and the October 1, 2008, date, Mr. Dalton’s testimony reflects:

He came back to us in June and told me that his foot was still
having pain and that’s when we sent him for a follow-up visit to the 
company physician. (T. 118-119).

Mr. Dalton acknowledged that there were no internal documents generated showing that the

claimant was a safety hazard or a safety concern between April 23, 2008 and October 1, 2008.

On or about October 1, 2008, the claimant was moved to East Plant.  In describing the

claimant’s work area in the East Plant warehouse, Mr. Dalton testified:

The area were he was at - the area where I observed him sleeping
- he was sitting at a four (4) sided picnic table, inside of the smaller 
maintenance bay, which is connected to the warehouse that is on the north
side of our East Plant.

The room that he was sleeping in was about the size of this 
Courtroom. (T. 119-120).

The testimony of Mr. Dalton reflects that there was no one else in the room with the claimant at

the time he observed him sleeping.  The room has a roll-up door and one walk-through door that
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led into the plant as well as another walk-through door that led out to the outside.  Regarding the

general use of the room, Mr. Dalton testified:

This room is for our maintenance personnel, our welding 
technicians to store tools, various parts that they need on a daily basis,
park the golf cart in it.  I believe there may be a refrigerator in there.
There’s a break table. (T. 120).

Mr. Dalton maintains that the claimant was sitting on the bench of the break aluminum picnic

table when he observed him sleeping.   Mr. Dalton acknowledged that generally there is nobody in

the room unless they are retrieving equipment that is stored in the room or on break.  

In further questioning regarding the instance of the claimant sleeping that he observed,

Mr. Dalton testified that it was “right before lunch” around 10:30 a.m., when he walked around

the corner and saw the claimant.  The testimony of Mr. Dalton reflects that the claimant would

have been at work since either 6:00 a.m. or 7:00 a.m. and that the claimant’s assignment was

stripping wire by himself.  In describing the mechanics of the claimant’s light job duty stripping

wire, Mr. Dalton testified:

Well, the insulation on the outside of wire would be removed.
The .   .   .  Either with a stripper  - a wire stripper - or . . .. 

Yeah, or with a knife.  And, in this case, he had like a box knife,
if you will.   There was the intent just to slice down the side of the wire,
remove the insulation, and then the copper that’s inside would get recycled.
(T. 121-122).

The box knife was provided by respondent-employer.  Regarding his intent in going to the

claimant’s location to observe him, Mr. Dalton’s testimony reflects:

My intent was not to quietly sneak up on him, no.  My intent
was to check on him and make sure that his accommodations were
still being met, that he was able to function. (T. 123).
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In addressing his reasoning for monitoring the claimant’s activities, Mr. Dalton maintained:

Well, we had had reports of him walking around the plant at 
various times and talking to other employees, as I previously stated.

No, sir.  That was approximately a week before we moved him
into this location. 

*       *       *

In that week, his superintendent did say that he had been walking
through the West Plant, which is not where he was assigned to, with his
cane, yes, so my follow-up, that day, was to insure that he was where he
was supposed to be, that he was not falling asleep, and that we were still
accommodating his restrictions. (T. 123-124).

Mr. Dalton acknowledged that there was no documented report of the claimant cutting his jeans

while stripping wire. 

Travis Richmond, a eight (8) year employee of respondent-employer, is currently

employed in the position of group leader.  Mr. Richmond was the claimant’s group leader

subsequent to the April 23, 2008, compensable left foot injury.  Mr. Richmond’s testimony

reflects that he also served at the claimant’s group leader during the time that the claimant was

assigned to light duty because of the compensable injury.  Mr. Richmond testified that he

observed the claimant sleeping on the job on two (2) or three (3) occasions, and as a consequence

of same contacted “our safety people”, either Jerry Powers or David Dalton.

Regarding the specifics of his observations of the claimant sleeping at work, Mr.

Richmond testified:

He was sitting at the roll machine.

In the steel shop.

*        *       *
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He was having to - you know, he’d be propped up, and just
- he’d just, you know, nod off. (T. 127).

Mr. Richmond testified that after he reported the claimant’s sleeping to safety personnel, the

claimant was counseled and transferred him to where he was sitting down in the weld engineering

department.  Mr. Richmond was no longer the claimant’s group leader following the transfer.

During cross-examination, Mr. Richmond testified regarding the duration he served as

group leader for the claimant:

I believe he hired in under me and then I went to a different 
department, then I came back and I probably - I want to say three (3)
or four (4) months, five (5) months, maybe. 

 *       *       *

I went back up in that department in March, so, he was on nights
when I went up there and they transferred him to days under me, and 
then he reported that his foot was still bothering him. (T. 128-129).

The testimony of Mr. Richmond reflects that prior to the claimant’s April 2008, injury he was a

good worker and that there was no problem with him sleeping.  

In demonstrating his observation of the claimant nodding off asleep at work, Mr.

Richmond confirmed the following description:

You put your hand in a fist, put your cheek on your fist, didn’t
you?  And then it slipped off and your head bobbed up, and your eyes
got real big.  That’s how you described - that’s how you showed us how
he was nodding off, wasn’t it? (T. 129).

Mr. Richmond testified that he had no other problems with the claimant following the injury.  Mr.

Richmond denies that he ever got mad with the claimant, yelled at the claimant, or cussed at the

claimant.  As to whether he stood behind the claimant at the machine and got mad a the claimant

and criticized his work, the testimony of Mr. Richmond reflects:
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Well, I told him when he was doing a bad job.

Well, everybody’s gonna make mistakes.  And if he made a 
mistake and I was standing there trying to help him. (T. 130).

During the time the claimant was on light duty, Mr. Richmond acknowledged that he stood

behind him, however did not recall ever getting mad at the claimant.  Further, Mr. Richmond

acknowledged that he critique the claimant’s work, but denied that he cussed him or used bad

language at work.  Mr. Richmond testified that some of the light duty work the claimant was

provided was still in the production line.

In describing the claimant’s work station at the time he observed the claimant “nod off”,

Mr. Richmond testified that the same was a control pedestal, similar to the podium in the hearing

room but without the rim around it.  Further, that the claimant was sitting on a stool which did

not have arms on it.  

The medical in the record reflects that the claimant was seen by Dr. Mack Shotts, at

Paragould Doctors’ Clinic, on April 24, 2008, pursuant to the directions of respondent-employer

relative to April 23, 2008, injury to his left foot.  Claimant complained of pain to the left foot as a

result of a five (5) pound piece of metal falling on it.(CX. #1, p. 1).  The claimant was next seen

by respondents’ designated medical provider relative to his April 23, 2008, compensable left foot

injury on June 19, 2008.  In the interim, the claimant was seen by Dr. Roger Cagle, his family

physician, on May 17, 2008.  The June 19, 2008, clinic note of Dr. Shotts described the visit of

the claimant as “acute”.  The clinic note further reflects:

The patient presents with left foot pain and swelling.  The symptoms
began 2 months ago ago.  Injured foot at work dropped a piece of steele
 on his foot.  Says he has a lot of knumbness and tingling. (CX. #1, p. 3).
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On June 25, 2008, the claimant was seen at Paragould Orthopeadics, by Dr. Ron

D. Schechter, an orthopedic surgeon, at the request of Dr. Shotts.  The June 25, 2008, report of

Dr. Schechter reflects the following, regarding the claimant’s present injuruy:

He works for ARI.  He reports he was previously well without any 
prior left foot problems.  Then, on April 23, 2008 he had a work-
related injury to his left foot.  He describes that about a 5 lb. piece
of metal fell from about 6 ft. onto the dorsum of his left midfoot.  He
had immediate pain, but continued to try and work.  After about an 
hour, the pain got so bad that he could hardly stand and he went up 
front to report the injury to his supervisor.  He says that he wanted
to go to the emergency room, but the company wanted him to just 
wait to see the company doctor the following morning.  He waited
until the following morning and saw the company doctor who apparently
advised him he had a foot contusion with no visible fractures.  He was
taken off work for one day and then advised to go back to regular duty.
He had no improvement and tried to go back to work.  His pain worsened.
He describes that he requested to be seen by the doctor again on more
than one occasion and no arrangements were made for him.  He said 
that at one point he told his supervisor and was advised that they would
get him an appointment and contact him back and he never heard back 
from his supervisor.  He had been told by the doctor before that there
was no serious injury, so he tried to continue working.  The pain seemed 
to just wax and wane, but last week the pain got so bad that he could not
take it anymore and insisted on going back to the doctor.  He says the 
doctor told him this time that he had nerve damage in his foot and he
was referred here for further evaluation.  He was quite upset because he
doesn’t understand how he could be told at one point that he just had a 
bruised foot and no follow-up was made for him and then after repeated
attempts to get back to the doctor is now being advised that he has nerve
damage.  Currently, he describes pain generalized around the dorsal aspect
of the foot medially around the midfoot which radiates around the medial
foot plantarly and then radiates diffusely around the foot.  The pain is a 
burning type of pain.  He still has some residual swelling.  Of note,
he has continued to work regular duty.  

*       *       *

Assessment and Plan

I had a long discussion with the patient and the HR representative
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from his company today about his injury and the risks, benefits, and
options of treatment.  His x-rays show no visible fracture.  He does 
not have any midfoot malalignment to suggest any ligamentous
disruption/Lisfranc injury.  I would agree that this may have been a 
foot contusion, but there are different degrees of foot contusion.  In
this case, I believe that he not only bruised the surrounding soft tissue,
but also bruised the superficial peroneal nerve.  He now seems to have
significant irritation to the superficial peroneal nerve and/or some early
RSD.  He has residual swelling with burning pain and hypersensitivity
to touch in an anatomic distribution consistent with this injury.  
Furthermore, I could not rule out the possibility that he did not have an
occult fracture that was not visible on plain x-ray.  I explained to him and 
the HR representative that it was very important that we treat this 
aggressively to try and avoid permanent nerve damage/RSD.  I 
recommended that we get an MRI scan to rule out any occult fracture or
other injury.  I also recommended that we get him started in physical 
therapy for range of motion and reconditioning as well as treatment for 
possible neuropathy/RSD.  I also recommended starting him on a course
of Elavil.  I advised him to continue to walk on the foot and move it as 
tolerated, but I’m going to ask that he be on light duty for now and let
things calm down.  I will see him back in four weeks to check his progress,
but said I would call sooner if the MRI scan showed any abnormalities
that might alter our treatment.  We will proceed with the MRI scan pending
Work Comp approval. (CX. #1, p. 4-6).

On July 2, 2008, the claimant underwent the MRI scan of the left foot pursuant to the above

recommendation of Dr. Schechter. (CX. #1, p. 7).  A July 7, 2008, file note of Dr. Schechter’

office regarding the claimant reflects, in pertinent part:

Dr. Schechter advised: You may let the patient and work comp know
that the MRI scan shows clear evidence of inflammation/edema/swelling
in the area of his injury giving objective evidence of the injury and that it
is still irritated, but no signs of fracture or other associated injury - - just
changes consistent with a contusion. (CX. #1, p. 8).

The medical in the record reflects that the claimant underwent physical therapy at Arkansas

Methodist Medical Center, relative to his compensable left foot injury, from July 14, 2008,

through August 14, 2008. (CX. #1, p. 9-11).
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The claimant was seen in follow-up by Dr. Schechter on July 22, 2008.  The clinic note

regarding the afore, reflects, in pertinent part:

He reports that things overall have not been going well.  He does feel
like the swelling has gone down in his foot a little bit and the constant
pain has decreased a little bit.  However, he still has pain with standing 
and walking.  He just recently got started with physical therapy so it is
too early to tell if that is going to help.  He felt like the Elavil was helping
some of the numbness, tingling, and pain, but it has been making him
very sleepy. 

He also expressed some concerns about the way he is being treated at 
work.  He says that when he went back to work after his visit here his
Boss “cussed him out.”  Additionally, he was written for sit down duty
and they let him do so, but gave him a step ladder to sit on rather than
a chair which was quite uncomfortable.  Furthermore, because the step 
stool was uncomfortable he got a pillow to sit on.  He found that some-
times when he would get up to go to the bathroom or something, he would
come back and his pillow would be gone.

*       *       *

PHYSICAL EXAM

He seems to be walking a little better with a little less limp, but definitely
still has a limp.  He seems to have less swelling, but there’s still visible 
swelling around the midfoot.  He still has hypersensitivity to touch with
hyperparasthetic tenderness to palpation over the course of the superficial
peroneal nerve with a positive Tinel’s over the nerve proximal to and at 
the site of injury.

Assessment and Plan

Diagnosis:
719.47 Pain In Joint, Ankle/foot
956.3 Injury Peroneal Nerve

I had a long discussion with the patient about his status and progress
as well as prognosis and treatment plans from here.  First of all, I am
optimistic that he is going to get over this with conservative measures.
There has been some improvement in his pain and swelling and he seems
to be walking a little bit better.  I think our best option right now is to 
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continue the light duty with sit down duty only, complete four weeks of
therapy pending work comp approval, and further nerve medicine.  He
seems to be getting sleepy from the Elavil so I’m going to try him on
Neurontin instead of Elavil.  I will see him back in four weeks to check
his progress. 

Additionally, I have concern about how this case has been handled from 
the beginning.  In my opinion, the patient is a very legitimate patient with
non evidence of any secondary gain issues fo far.  He had a real injury
with a heavy object falling on the foot and would be expected to reasonably
have a significant injury with this.  His history and exam are very consistent
and suggestive of a deep contusion with a peroneal nerve neuropraxia with
perhaps and early RSD.  Objectively, his symptoms and hypersensitive 
tenderness to palpation clearly seems to map into the peritoneal nerve
distribution without the patient understanding what this anatomical 
distribution is, so I think it would be extremely difficult to fake the symptoms.
This patient injury happened in April and he did not get here until June.
Then, there was almost a month delay in getting his physical therapy 
started due to work comp administrative review process.  Furthermore, by
what the patient is reporting, he is getting a lot of negative feedback and
negative support from his employer as described above.  I have asked my
staff to contact the work comp case manager and advise her of the above with
my concerns that overall this is a legitimate patient with a real problem. 
(CX. #1, p. 12-13).

It is noteworthy that the above report reflects that a copy of same was provided to the claimant’s

primary care physician, Dr. Cagle, and the referring physician, Dr. Shott, respondents’ designated

medical provider.  A July 24, 2008, chart note of Dr. Schechter regarding the claimant reflects

that the above information was relayed to the Gena Grumberg, who is identified as the “WC

adjuster for the patient”.  (CX. #1, p. 14).

The claimant was seen in follow-up by Dr. Schechter on August 19, 2008, relative to the

compensable left foot injury.  The medical report generated in connection with the afore visit

reflects, in pertinent part:

He reports that he is still not doing well.  He has steadily increased
the neurontin and this has given him so mild relief in the pain, but
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seems to be oversedating him.  He continues to have waxing and 
waning pain worsens with any activity on his feet.

*       *       *

PHYSICAL EXAM

He is still walking with a significant antalgic limp.  He still has 
hypersensitivity and pain in the distribution of the superficial peroneal 
nerve, but is starting to get some more diffuse symptoms, practically
around the lateral foot in the sural nerve distribution.  His motion is still
fairly good.

Assessment and Plan

                                             *       *        *

I reviewed the patient’s status with him and we discussed the following.
He really does not seem to be making significant progress with physical 
therapy and we are now almost four months out from injury.  He actually
seems to be worsening in some areas with increasing pain.  I’m concerned
that he is developing into a chronic neuropathy/RSD.  I recommended that
we refer him to a pain clinic for additional treatment and he agreed.  My
office is going to make arrangements for the above pending work comp
approval. (CX. #1, p. 18).

Dr. Schechter referred the claimant to Dr. Greaser in accordance with the above.

On September 11, 2008, the claimant was initially seen by Dr. Raymond D. Greaser at the

NEA Center for Interventional Pain Management pursuant to the referral of Dr. Schechter. 

Following his examination of the claimant and review of prior diagnostic studied Dr. Greaser’s

assessment of the claimant’s complaints included chronic pain due to trauma, injury to the

peroneal nerve, reflex sympathetic dystrophy of the foot, and chronic pain syndrome.  In addition

to further diagnostic studies, Dr. Greaser directed the claimant to continue the Neurontin, initiated

Cymbalta and scheduled a lumbar sympethetic ganglion block, along with a two week follow-up.

(CX. #1, p.20-23).  On September 29, 2008, the claimant underwent a lumbar sympathetic
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ganglion block procedure under the care of Dr. Greaser. (CX. #1, p. 24).  

The claimant was seen in follow-up by Dr. Greaser on October 13, 2008, and reported

ineffective pain relief as a result of the injection relative to the left lumbar paravertebral

sympathetic ganglion block. (CX. #1, p. 25).  The October 13, 2008, clinic note of Dr. Greaser

identified the claimant’s current meds as Mobic , Xanax, Hydrocodone, Ambien, Aciphex,

Cymbalta, and Gabapentin. (CX. #1, p. 25).  On October 26, 2008, the claimant was seen by Dr.

Cagle, his primary care physician, relative to his pre-existing Crohns’ disease.  (CX. #1, p. 26).

The evidence in the record reflects that on October 28, 2008, the claimant in a scheduled

follow-up appointment by Dr. Greaser, relative to the compensable left foot injury.  In addition to

noting “worsening pattern”, the October 28, 2008, clinic note regarding the afore visit, further

reflects, in pertinent part:

Patient reports ineffective pain relief with normal mentation, and a 
moderate physical functional status with regard to the activities of 
daily living.

 Patient reports Lt. foot pain worsens when cold.  Relates put his
foot in front of a heater and was unable to feel the heat with his Lt. foot.
Was only able to put Rt. foot in front of heater for a few seconds before
it became too hot. (CX. #1, p. 30).

    
The claimant was seen by Dr. Dwight M. Williams at Paragould Doctors’ Clinic on

October 28, 2008, pursuant to the directions of respondent-employer.  The October 28, 2008,

clinic note regarding the claimant’s visit to Dr. Williams reflects that the chief complaint for which

the claimant was being seen was “difficulty staying awake at work”.  The clinic note also reflects

that the claimant has had Crohn’s disease since 1999.  The physical examination by Dr. Williams

reflects that the claimant has pain on range of motion and flexion of dorsal left foot.  Finally, the

October 28, 2008, clinic note of Dr. Williams reflects:
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1)   Hx of reflex sympathetic nerve dystrophy
2)   Has pain mgmt regimen for nerve stimulator implantation next
week in Jonesboro.
3)   As pertains to somnolence at work, he is taking med and not
sleeping well.  This pain med was given for another medical condition
(A bowel problem) and he says his pain mgmt dr. knew he was taking
it.  They by history may not know is other meds.
4)   It is my opinion he cannot take pain meds such as a narcotic and 
even do light or restricted duty.  If he has too much pain, he cannot work.
5)   If he is too somnoloent from not sleeping at nite, he is still unsafe and
cannot work.
6)   Return to duty note with particulars above. (CX. #1, p. 27-28).

Dr. Williams authored a corresponding Workability/Return to Work Report on October 28, 2008,

with the same information as reflected in the clinic note regarding the claimant.  

The claimant was seen by his primary care physician, Dr. Cagle, on October 29, 2008,

when respondent refused to allow him to return to work following receipt of the October 28,

2008, report of Dr. Williams.   The report of Dr. Cagle reflects, in pertinent part:

Other Talk to doctor about meds not sleeping good with pain and stress
over conflicts at work.  Upset over WC and problems with foot pain and
need for surgery.  Apparently sent to Dr. Williams for eval of meds and 
had UDS as well to have him put off work.  Dr. Williams agreed with 
current management and did not. take him off work.
__ is questioning all aspects of tx including meds and pt.  here to surrender
meds and documentation of same to avoid further conflict. (CX. #1. 31).

The report reflects that the medications surrendered by the claimant to Dr. Cagle for destruction

included Flomax, Mobic, Phenergan, Tylenol 4, and Valium.  Diagnoses of the claimant reflected

in the October 29, 2008, report of Dr. Cagle included neuralgia, pain in foot and ankle, Crohn’s

disease, injury by crushing of lower leg, and anxiety depression.  (CX. #1, p. 32).  The claimant

was also provided an off-work slip by Dr. Cagle directing him to remain off work from October

29, 2008, through an unknown period. (CX #1, p. 33).
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The claimant was next seen on November 6, 2008, by Dr. Greaser and underwent a trial of

spinal cord neurostimulation therapy procedure. (CX. #1, p. 34).  Claimant was seen in followup

by Dr. Greaser on November 13, 2008.   The clinic note regarding the afore visit reflects, in

pertinent part:

Patient reports ineffective pain relief with normal mentation, 
and a low physical functional status with regard to the activities of daily
living.

Patient reports Patient states that the SCS has somewhat improved
his quality of life in regards to pain relief & increased mobility but he is
having difficulty sleeping due to the sensation from the SCS n the high
setting.  He states his pain is fairly well managed when he is not doing
anything but when he walks for any distance or increases his activity his 
pain is not controlled.  He is questioning being able to return to an active
lifestyle after the implant.  I cautioned him that full contact sports and any-
thing involving vigorous turning, bending and jumping will not be a 
consideration for a long time post implant due to the need for allowing 
the leads to scar in place.  He states that the pain relief has allowed him to
do quite a bit more that pre trial but he is still having second thoughts due
to physical activity constraints.

Dr. Greaser discussed with patient since the SCS trial was ineffective
the clinic did not have anything else to offer for pain management.  Since
patient has also described a great deal of personal stress recently (chronic
illness of Crohn’s disease, custody battle, and workplace issues) Dr. Greaser
recommended patient be evaluated and treated with psychotherapy to assist
in addressing the psychocognitive aspect of chronic pain.  Patient is willing
to undergo this treatment.  Case manager also requested patient be evaluated
for a FCE rating. .   . (CX. #1, p. 35).

The November 13, 2008, clinic note of Dr. Greaser reflects that a FCE was ordered, that the

claimant was referred for consultative evaluation/treatment psychological with Dr. D. Johnson to

discuss stress management techniques for management of pain, and that the claimant was returned

to his primary care physician, Dr. Cagle.  The report reflects that Dr. Greaser discussed with the

claimant and the case manager that the clinic would be willing to make recommendations

regarding long-acting opioid therapy if PCP desired. (CX. #1, p. 36).
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The evidence in the record reflects that in filing for long-term disability benefits, and in

doing so, listed his work-related left foot injury as the basis for his disability.  (CX. #1, p. 37-42). 

The claimant was seen by Dr. Schechter on February 10, 2009.  After noting the treatment

provided by Dr. Greaser, the February 10, 2009, reflects in pertinent part:

Currently the patient says he can hardly live with the pain at rest let 
alone walk into activity.  He is getting more depressed and frustrated 
because he feels like he can’t care for himself financially because he 
cannot tolerate activity to work.  He also mentioned that he just got 
custody of his daughter and needs to be able to care for her as well.
The pain is so bad and he feels so debilitated by all this that he says he’s
lyrically ready to cut off his foot and wants to consider an amputation
and a prosthetic.  As I question him in more detail about his pain, he 
describes diffuse pain around the foot and ankle with radiation all the
way up to the hip at times.

*       *       *

Assessment and Plan

*       *       *

I discussed the patient status with him in [and] the case manager and
advised him as follows.  He continues to have severe pain.  In reviewing
the results of his functional capacity evaluation it appears that he gave
fairly good effort with no gross signs of secondary gain issues.  I believe
he’s having real severe pain.  I would not necessarily agree with what the
patient described in Dr. Greaser said (that is someone had RSD they should
respond to a sympathetic nerve block within 20 minutes or it’s not RSD).
Dr. Greaser may have not truly said this.  I’ve seen patients with RSD then
ultimately improved, but took several blocks to get improvement.  The 
patient reports Dr. Greaser said there is nothing more he can do for him 
and that he was going to have to live this way.  I am __ convinced that
he actually has RSD because he currently does not have the swelling, 
diffuse hypersensitivity and ___ shiny skin typically seen with RSD.  
However, I fo still believe he has a nerve injury involving branches of 
the peroneal nerve.  I would still like to thin that there’s hope for 
improvement before resorting to amputation.  Furthermore, I was honest
with the patient with surgical procedure such as removing the peroneal 
nerve or even amputation could still leave him with phantom pain and
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pain and sensation type of problems and potentially just worsen his level
of function.  I really want to make amputation the last resort.  Theoretically
we could consider removal of the superficial peroneal nerve which might
just remove sensation on the dorsum of the foot and hopefully still retain
some motor function.  Still, before considering surgical procedures like 
this I have recommended additional evaluation treatment.  I think we should
get nerve conduction studies with EMG’s to see if we can better map out
any objective nerve damage in his leg.  This could provide some useful
information, but I advise the patient and the case manager its possible he 
could have a normal nerve conduction study in [and] EMG test and still
have real chronic nerve pain that did not show up on the nerve studies if
the sensation and motor fibers were still functioning intact.  I also think it
would be worthwhile after the studies to have the patient get a second 
opinion with another pain clinic specialist.  I’ve had other patients get good
success with Dr. Meador in Little Rock and would recommend that as an
option.  The case manager’s going to discuss this with the company and
let us know if we can proceed with the above. (CX. #1, p. 43-44).

In accordance with the above, the clamant was seen by Dr. Annette Meador on March 2,

2009.  After reciting the history of the claimant’s April 23, 2008, compensable left foot injury, and

medical treatment in connection with same, the March 2, 2009, consultation report reflects, in

pertinent part:

He was on 2,700 mg of Gabapentin, which was discontinued in the last
week when there was some miscommunication with workers comp.  It
was stopped “cold turkey” and he was off it for a couple of days, but he 
is back on it now.  His pain rapidly escalated during this interval.  He has
seen a neuropsychologist who recommended Cymbalta 60 mg which he
was on.  It was recommended that he increase it to 90 mg, but this was
not due to side effects, but due to again some miscommunication with 
workers comp.

*       *       *

Mr. Gramling has not worked in the last four months and he is not sure
that his job is still available to him.  Prior to that, his work involved 
mainly sitting without any type of actual activity.  When he had his physical
therapy at Paragould at the Methodist Clinic, the ultrasound was very
painful.  He has been so depressed about his level of pain and inability to
interact with his 5-year-old daughter, that he has considered suicide in the
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past, but denies suicidal ideation currently.  He describes himself previously
as a very athletic individual, playing baseball in high school and also in
some sort of league.   .   .   . 

His pain is worse with all activities.  He has some back pain which he states 
was secondary to his antalgic gait.

*       *       *

PHYSICAL EXAMINATION

 *       *       *

Bone, Joints, & Ext.: He has splotchy discoloration of the left foot.
Dorsalis pedis pulses are 2+/2+.  There is
allodynia and dysesthesia.  There is no edema.
Skin is normal and toenails are of normal 
appearance. Range of motion is basically normal.
He has mild restriction with inversion and aversion
of the foot.  The left foot is very cold and he has
slight hyperhidrosis.

*        *       *

Neurological: Cranial nerves II-XII intact.  Gait is antalgic,
favoring the left foot, walking with a cane, 
without normal heel strike and toe-off.

*       *       *

IMPRESSION
1. Reflex sympathetic dystrophy, left lower extremity, status post

on-the-job injury.
2. Possible peroneal neuralgia.
3. He has tenderness of the quadratus and gluteals, related to his 

antalgic gait.
4. Possibility of L5 radiculopathy, although this does not fit the injury.
(CX. #1, p. 45-47).

The March 2, 2009, report of Dr. Meador set forth specific recommendations in the treatment of

the claimant’s complaints, to include a series of lumbar sympathetic blocks or epidural
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sympathetic blocks, physical therapy, further diagnostic studies.  Further, Dr. Meador

recommended resuming Cymbalta for reflex sympathetic dyustrophy, and continuing Gabapentin.  

Further the March 2, 2009, report of Dr. Meador recommended:  

5. For the reflex sympathetic dystrophy, Klonopin, 0.5 mg one p.o.
at h.s. q.d. and one p.o. two hours before each block.  In one week,
he will also take a regular dose of one half tablet at each moringing
as well as one at bedtime.  The one half tablet in the morning will
be on non-block days.  He understands side effects of dizziness and
drowsiness and to be careful regarding driving and drinking (which
he rarely does), etc., while on this medication, particularly in 
combination with the Gabapentin.  I feel that he will tolerate it very 
well actually. (CX. #1, p. 47).

Finally, Dr. Meador recommended that the claimant remain off work one (1) week to adapt to

new medications.

In a March 10, 2009, correspondence to the claimant Dr. Meador outlined the results of

the above recommended treatment measures and the status of the claimant’s medical treatment:

As you know, you have not had a strong response to the three epidural
sympathetic blocks.  And, you did not have good temperature rise which
I like to document prior to excluding the diagnosis of sympathetic dystrophy.

I just wanted to let you know there is a possibility that the lumbar 
sympathetic block technique may provide more specific information as to
whether you truly have sympathetic dystrophy.  My clinical prediction is
that you do not, but the lumbar sympathetic block is a little more specific.
I performed the epidural route initially because you had so much tenderness
in the lumbar musculature that I felt you would not tolerate this technique.

At this time, Specialty Risk Services has denied the lumbar sympathetic
block.  Please understand that this may or may not provide additional
information anyway.  

I would recommend that you continue on the Cymbalta and the Gabapentin.
As you know, we have a follow-up appointment together in June.  You
will need further follow-up regarding the Gabapentin and the Cymbalta and
the Klonopin.
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I agree with the plan for neurodiagnostic studies.  As I suggested, I would
strongly advise you start a pool therapy program, which is most likely available
at a community center there in your area.  I would suggest that you be as 
active as possible to maintain mobility of your joints.  Your diagnosis may be
that of peroneal neuralgia, without any sympathetic contribution.  This 
diagnosis should not preclude your physical activity.  Of course, Dr. Schechter
will lend his expertise regarding this as well.

If your workers comp case coordinator would like for your follow-up to be
with a neurologist, I believe this would be feasible.  Neurologists have 
particular expertise with adding additional medicines if deemed necessary, 
to the Cymbalta and the Gabapentin and the Klonopin. (CX. #1, p. 50-51).

On January 8, 2009, the claimant underwent a functional capacity evaluation.  The FCE 

reflects, in pertinent part:

What are Mr. Gramling’s physical work tolerances?
Overall test findings in combination with clinical observation suggest

that this client has considerable limitation on his physical work tolerances.
His functional capabilities as demonstrated during this testing period are 
summarized below in the Physical Capabilities and Job Match section of this
report.  In addition, range of motion and strength scores from physical examination
are presented in the body of the report.  This information 
should be used to help make occupational and rehabilitation choices for this
client.

What level of strength demand is Mr. Gramling limited to?
Overall test findings is combination with clinical observation suggests

that this client is limited to work of the sedentary physical demand level with
some elements of the light physical demand level.  The work is further limited
by poor tolerance of standing and walking.  Please see the Physical Capabilities
and Job Match table below for further details.

Is Mr. Gramling capable of performing his pre-injury job at full capacity?

Overall test findings in combination with clinical observation suggest
that this client is not capable of performing his pre-injury job at full capacity.

Recommendations

It is recommended that at this time the client should not engage in
activities that exceed the physical capabilities outlined in the Physical 
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Capabilities and Job Match table below.  In addition, pain analysis findings
suggest that the client would benefit most from a combined medical and
behavioral approach to treatment of his problem.  Inconsistencies noted to
physical effort and to reliability/accuracy of client’s subjective complaints
were considered minor, and I feel that we have a relatively accurate account
of this client’s true current functional capacity.  (CX. #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On April 23, 2008, the relationship of employee-employer-carrier existed among 

the parties, when the claimant sustained an injury to his left foot arising out of and in the course of

his employment.

3. On April 23, 2008, the claimant earned an average weekly wage of $680.00, 

which generates compensation benefits rates of $454.00/$340.00, for temporary total/permanent

partial disability.

4. The claimant was temporarily totally disabled for the period commencing October

29, 2008, and continuing through the end of his healing period, a date to be determined.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the compensable injury of April 23, 2008.

6. The respondents have controverted the payment of temporary total disability 

benefits to the claimant subsequent to October 29, 2008.

CONCLUSIONS 
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There is not a dispute regarding the compensability of the claimant’s April 23, 2008, left

foot injury or the mechanism of the injury.  The claimant asserts that as a result of his

compensable injury he is entitled to additional workers’ compensation benefits, to include

temporary total disability benefits.  Respondents take the position that the claimant has been paid

appropriate benefits as a result of the left foot injury.  Further respondents contend that the

claimant’s current problems and any disability are related to his Crohn’s disease and not the work-

related injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

While the credible evidence in the record reflects that respondents have declined to

provide certain medical benefits as recommended by the claimant’s treating physician, to included

neuropsychological testing and follow-up (Dr. Johnson) and diagnostic tests recommended by the

pain management specialist (Dr. Meador), only the issues of entitlement to temporary total

disability benefits and controverted attorney fees are before the Commission at this juncture.

Temporary Disability

Temporary total disability is that period within the healing period wherein the employee

suffers a total incapacitation to earn wages.  Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The “healing period” means the period for healing of an injury resulting

from an accident.  Ark. Code Ann. §11-9-102 (12).  A determination of when a claimant’s healing

period has ended is a question of fact for the Commission.  Ark. Hwy & Transp. Dept. v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 6780 (1993).   And employee who sustains a scheduled
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injury is entitled to compensation for temporary total disability during the healing period or until

the employee returns to work, whichever occurs first.  Wheeler Construction Co. v. Armstrong,

73 Ark. App. 146, 41 S.W.3d 822 (2001).  A failed attempt to continue working after an injury is

not a bar to temporary benefits for a scheduled injury under Ark. Code Ann. §11-9-521 (a). 

Farmers Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).

In the instant claim, claimant commenced his employment with respondent-employer on or

about April 10, 2007.  Claimant successfully underwent a pre-employment physical prior to

commencing his employment with respondent-employer.  It is undisputed that the claimant had

been diagnosed with Crohn’s disease and received medical treatment in connection with same

since 1999.  The claimant discharged his assigned job duties in the employment of respondent-

employer through April 23, 2008, without limitation, restrictions, or difficulties.  Indeed, a review

of the evidence in the record reflects that the claimant’s diagnosed Crohn’s disease did not serve

as an impediment to employment with either of his employers proceeding respondent-employer. 

The claimant’s Crohn’s disease did not adversely impact his employment with respondent-

employer prior to the compensable April 23, 2008, left foot injury.

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Nashville

Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing disease or

infirmity does not disqualify a claim if the employment aggravated, accelerated, or combined with

the disease or infirmity to produce the disability for which compensation is sought.  St. Vincent

Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).

In the instant claim, I find that the claimant is extremely credible witness, and much more
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so than the witnesses offered by respondents.  The claimant expressed concerns, which ultimately

proved to valid, regarding his continued employment with respondent following his April 23,

2008, compensable left foot injury.  The claimant’s concerns were documented in the medical

records of his treating orthopedic surgeon, Dr. Schechter.

The evidence preponderates that the claimant was in his healing period as a result of the

April 23, 2008, compensable left foot injury, when respondent-employer unreasonably refused to

allow him to continued performing light duty work on October 29, 2008.  Claimant disclosed the

fact that he had Crohn’s disease at the time of his April 2007, employment with respondent-

employer.  The claimant received medical treatment for the Crohn’s disease throughout his

employment with respondent-employer without any problems while discharging his assigned

employment duties through April 23, 2008.

Although the claimant sustained his compensable injury during the night shift on April 23,

2008, he was not afforded medical treatment by respondent-employer until April 24, 2008. 

Respondent-employer directed the claimant to its designated medical provider, Paragould

Doctors’ Clinic, for work-related injuries, and the claimant came under the care and treatment of

Dr. Mack Shotts.  The claimant was ultimately referred by Dr. Shotts to Dr. Ron D. Schechter, a

Paragould orthopedic physician, relative to his compensable left foot injury.  

The evidence in the record discloses that the claimant continued to perform his regular job

duties following his April 23, 2008, compensable left foot injury while continuing to experience

debilitating residuals from same.  The claimant was seen by his primary care physician, Dr. Roger

Cagle, on May 17, 2008, and provided an off-work slip for the period May 15, 2008 through May

17, 2008.  When the claimant was again seen by respondent’s designated medical provider, Dr.



48

Shotts on June 19, 2008, the visit was characterized as “Acute”.         

Following his referral by Dr. Shotts to Dr. Schecther on June 25, 2008, the claimant was

placed on light duty.  The claimant remained on light duty, which was provided by respondent-

employer, until October 28, 2008, while continuing to receive medical treatment in connection

with the April 23, 2008, compensable injury.  The assertion of respondent-employer that the

claimant was removed from work was due to unfitness attributable to medication taken for his

Crohn’s disease is not persuasive.  Indeed, the credible evidence in the record is to the contrary.

At the outset it is noted that the claimant did not incur any limitations, restrictions, or

difficulties in the discharge of his employment duties prior to the April 23, 2008, compensable left

foot injury even though he had been diagnosed and receiving medical treatment in connection with

his Crohn’s medical treatment since 1999.  Respondents did not arrange for the claimant to be

seen by Dr. Shotts relative to the “fitness for work” concern, but rather sought out an entirely

different physician.  Clearly, Dr. Shotts would have been more familiar with the claimant’s

medical regiment, to include medication taken for the Crohn’s disease as well as that taken in

connection with the treatment of the compensable injury.

Claimant denies that he was having difficulty staying awake at work.  It is note worthy

that while respondent-employer has asserted several instances of “catching” the claimant asleep at

work - once while “nodding” at the computer and another while sitting a picnic table -  there is no

evidence that the claimant was informed that he was being sent to Dr. Williams because of the

alleged difficulty staying awake at work.  Claimant credibly testified that the pain bought on by his

compensable injury to his left foot interfered with his ability to sleep at night.  The claimant was

performing the light duty job to which he had been assigned at the time the respondent-employer
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refused to allow him to continue working.  The claimant was not operating machinery or

equipment while performing the light duty job. 

In his October 28, 2008, report Dr. Williams asserted that the claimant was taking pain

medication for a condition unrelated to the compensable injury.  The credible evidence in the

record reflects that the claimant was taking pain medication for both his compensable injury and

the Crohn’s disease.  Nevertheless, the evidence reflects that any sleep disturbance may have

experienced was the product of pain growing out of the compensable injury.  A review of the

medical records detail the nature of the medications administered in the treatment of the

claimant’s injury.  The claimant was receiving medical treatment under the care of a pain

management specialist, Dr. Raymond Greaser, pursuant to a referral by Dr. Schecter, in

connection with the compensable left foot injury.

The evidence regarding the claimant’s entitlement to temporary total disability benefits

subsequent to October 28, 2008, may be summarized as follows.  The claimant sustained an

acknowledged compensable injury to his left foot on April 23, 2008, and remains within his

healing period as a result of same.  The claimant’s injury is a “scheduled injury” pursuant to Ark.

Code Ann. §11-9-521.  The claimant was receiving active medical treatment in connection with

his compensable injury on October 28, 2008, when respondent-employer refused to allow him to

continue working.  The claimant was assigned to light duty work as a result of the compensable

left foot injury at the time respondent-employer removed him from work on October 28, 2008. 

The physician to whom respondent-employer directed the claimant for a fitness for duty

evaluation concluded that the claimant “cannot take pain meds such as narcotic and even do light

or restricted duty”.   While Dr. Williams reported that the pain medication was being taking by the
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claimant for a non-work-related condition, the medical records clearly reflect that claimant was

prescribed and taking medication relative to the compensable left foot injury.  

At best, the facts of this claim places the claimant in a posture similar to that of the

claimant in Superior Industries v. Thomaston, 72 Ark. App. 7, 32 S.W.3d 52 (2000).  At worst,

the actions of supervisory personnel of respondent-employer rendered the claimant’s

circumstances to one of unreasonably refusing to provide employment which was within his

physical limitations, in accordance with Ark. Code Ann. §11-9-505 (a).  Nestle, USA, Inc., v.

Drone, __ Ark. App. __, __ S. W.3d__ (April 22, 2009).

It is noteworthy that the claimant has been diagnosed with Crohn’s disease, for which he

has received medical treatment since 1999.  Further, that the diagnosed Crohn’s disease has not

served as a obstacle to the claimant’s employment prior to October 28, 2008.  Additionally, at the

time of his April 10, 2007, employment with respondent-employer the claimant underwent a pre-

employment physical which found him fit for his subsequent employment.  The claimant

successfully discharged his assigned job duties in the employment of respondent without

difficulties, restrictions or limitations through the April 23, 2008, compensable injury.  Subsequent

to his April 23, 2008, compensable injury, the claimant was belittled by his group leader,

specifically monitored or stalked by Safety Administrator, and directed to stop talking to co-

workers by Human Resources Manager.  The referral of the claimant to a physician other than

either of the treating physicians relative to his work-related injury for a “fitness for duty

evaluation” on its face appears to be nothing more than a ploy to punish the claimant and to

remove him from the work premises.  Supervisory personnel of respondent-employer were fully

aware of the nature of the medical treatment the claimant was receiving in connection with the
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compensable left foot injury.  Likewise, supervisory personnel of respondent were aware that the

claimant had complained to this treating physician, (Dr. Schecther), and the case manger

regarding his work-condition/environment.  Finally, even when the claimant returned to his

primary care physician (Dr. Cagle), and had the prescription medicines for his Crohn’s disease

destroyed respondent-employer still refused to allow him to return to work.      

The claimant has sustained his burden of proof by a preponderance of the credible

evidence that he remained within his healing period as a result of the compensable left foot injury

subsequent to October 28, 2008, and incapacitated from engaging in gainful employment as a

result of same.  Respondents have controverted the claimant’s entitlement to temporary total

disability benefits subsequent to October 28, 2008.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $454.00, for the period commencing October 29, 2008,

and continuing through the end of his healing period, a date to be determined.  Said sums accrued

shall be paid in lump without discount.

Respondents are furthered ordered and directed pay maximum attorney fees on the

controverted indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

   ______________________________________________
   Andrew L. Blood, ADMINISTRATIVE LAW JUDGE



52


