
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F807227

LIDIA GOMEZ, Employee  CLAIMANT

BENTONVILLE PUBLIC SCHOOLS, Employer  RESPONDENT

RISK MANAGEMENT RESOURCES, Carrier RESPONDENT

OPINION FILED DECEMBER 3, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by HADLEY HINDMARSH, Attorney, Rogers, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On November 5, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on April 15, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on February

2, 2007.

3.   Respondent has controverted this claim in its entirety.

At the time of the hearing the parties agreed to stipulate that claimant’s average

weekly wage would be based on an hourly rate of $7.75 for forty hours per week.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability.

2.   Related medical.

3.   Temporary total disability.
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4.   Attorney fee.

The claimant contends she suffered a compensable injury on or about February 2,

2007, when she fell while cleaning as part of her job duties as custodian.  Respondent

initially accepted the claim as compensable and claimant received medical treatment for

a thoracic strain and back pain.  Following the February 2, 2007 injury claimant began to

experience nasal drainage and headaches.  In April 2007 claimant’s request for further

treatment was denied.  Claimant continued to seek medical treatment for the nasal

drainage and headaches and in October of 2007 it was discovered that the nasal drainage

was evidence of a cerebrospinal fluid (CSF) leak and claimant was referred to a specialist

who performed surgery to correct the leak on January 29, 2008.  The CSF leak has

subsequently reopened and claimant underwent a second leak repair surgery.

Respondent has continued to deny this claim since April of 2007 and claimant’s

employment with the Bentonville Public Schools ended in February of 2008.  Claimant

continues to have problems as a result of the February 2, 2007 injury and continues to

require medical treatment and has been unable to return to work.  Claimant contends her

attorney is entitled to a controverted attorney fee as well. 

The respondents contend the claimant did not sustain an injury arising out of and

in the course of her employment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 15, 2009, and contained in a pre-hearing order filed that same date,
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are hereby accepted as fact.

2.    The parties’ stipulation that claimant’s average weekly wage would be

calculated based upon an hourly rate of $7.75 for forty hours per week is also hereby

accepted as fact.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her thoracic spine on February 2, 2007.

Respondent is liable for payment of all reasonable and necessary medical treatment

related to claimant’s thoracic spine injury.

4.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits for her thoracic spine injury.

5.  Claimant has failed to prove by a preponderance of the evidence that she

suffered any other compensable injuries on February 2, 2007.  This includes other portions

of her spine, her left shoulder, knees, or a cerebral spinal fluid leak.

FACTUAL BACKGROUND

The claimant was employed by the respondent as a custodian.  Claimant’s job

duties included the dusting of furniture, mopping, taking out trash, and cleaning the

cafeteria.

Claimant testified that on February 2, 2007, she was in the corner of a room

cleaning some ink stains off a wall with her knees bent.  Claimant testified that she had

been in that position for a period of time and as a result her knees were trembling.  As

claimant attempted to stand she turned to make sure that nothing was behind her and she

fell, striking herself on either furniture or a sink.  Claimant testified that she struck the

furniture or sink with her head and back.  

A co-worker noticed the claimant and her supervisors, Carmina Diaz and Pedro

Martinez, came to the room.  Claimant testified that she did not ask to see the doctor, but
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instead took some Motrin and continued working.  On February 8, 2007, the claimant went

to the respondent and asked for medical treatment.  As a result, she was referred to Dr.

Vandergriff for an evaluation.

Claimant was initially evaluated by Dr. Vandergriff on February 8, 2007 for

complaints of mid-back pain.  Dr. Vandergriff diagnosed claimant’s condition as a thoracic

strain and released her to return to work with a lifting restriction of no more than 10

pounds.  Subsequent to that evaluation the claimant was also seen by Max Beasley, a

nurse practitioner, and Dr. Vandergriff on several other occasions.  Treatment to claimant’s

thoracic spine included medication, work restrictions, and physical therapy.  The last

medical report from Dr. Vandergriff was dated April 16, 2007.  

At some point in time the claimant also sought medical treatment from Dr. Hull for

nasal drainage.  Dr. Hull diagnosed claimant’s condition as allergic rhinitis and prescribed

medication.  When claimant’s symptoms continued Dr. Hull referred her to a specialist, Dr.

Randall Black.  After obtaining a sample of the fluid, Dr. Black referred claimant to Dr.

Stack at UAMS in Little Rock  who diagnosed claimant’s condition as a cerebral spinal fluid

leak and performed surgery on January 29, 2008.  When claimant’s leakage continued a

more complicated surgery through the top of claimant’s skull was performed by Dr. Rowe

on January 13, 2009.  

Claimant has filed this claim contending that she suffered a compensable injury

while employed by respondent on February 2, 2007.  She seeks payment of related

medical treatment, temporary total disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that she suffered a compensable injury when she fell while

working for respondent on February 2, 2007.  Therefore, her claim is for a specific injury

identifiable by time and place of occurrence.  The Commission has stated in Henry
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Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

Initially, I find that claimant has met her burden of proving by a preponderance of

the evidence that she suffered a compensable injury to her thoracic spine as a result of the

incident on February 2, 2007.  Claimant testified that she injured her back on that date and

according to her supervisor, Diaz, claimant reported injuring her back immediately after her

fall.  Claimant did not seek medical treatment on that date, but was referred to Dr.

Vandergriff by the respondent on February 8, 2007.  Dr. Vandergriff’s medical report of that

date notes that claimant was complaining of mid-back pain after bending down cleaning

and falling over and hearing a crack in her back.  Dr. Vandergriff diagnosed claimant’s

condition as a thoracic strain and released claimant to return to work with a lifting

restriction of no more than 10 pounds.

Claimant’s next medical treatment was from Max Beasley, a nurse practitioner.

Again, claimant’s complaints on that date were pain in the mid-back area.  Beasley in his

report indicated that he noted a spasm in the claimant’s right lower thoracic area.  Beasley

prescribed medication, physical therapy, and ice/heat. 

Claimant subsequently underwent the physical therapy and continued to take the
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medication.  However, the last medical report indicates that claimant was still having

complaints of pain throughout her spine, including her thoracic spine.

Based upon the testimony of claimant as well as the testimony of Diaz and the

medical reports of Dr. Vandergriff and Beasley, I find that claimant has met her burden of

proving by a preponderance of the evidence that she suffered a compensable injury to her

thoracic spine.  The observation of a spasm in the claimant’s thoracic area by Beasley on

February 12, 2007 constitutes an objective medical finding establishing an injury.

Furthermore, based upon the evidence previously discussed, I find that the claimant’s

injury arose out of and in the course of her employment with respondent; that the injury

caused internal or external or physical harm to her body which required medical services;

and that the injury was caused by a specific incident identifiable by time and place of

occurrence.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable thoracic spine injury.  However,

claimant has failed to prove by a preponderance of the evidence that she is entitled to

temporary total disability benefits for the thoracic spine injury.  The injury to claimant’s

thoracic spine is an unscheduled injury.  In order to be entitled to temporary total disability

benefits claimant has the burden of proving by a preponderance of the evidence that she

remains within her healing period and that she suffers a total incapacity to earn wages.

Arkansas State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613

S.W. 2d 392 (1981).  Here, I find that claimant has failed to prove by a preponderance of

the evidence that she suffered a total incapacity to earn wages as a result of her thoracic

spine injury.  The medical records indicate that neither Dr. Vandergriff nor Beasley

indicated that claimant suffered a total incapacity to earn wages.  To the contrary, they

released claimant to return to work with restrictions and she did in fact return to work for

the respondent.  Given this evidence, I find that claimant is not entitled to temporary total
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disability benefits for her compensable thoracic spine injury.

I also find that claimant has failed to prove by a preponderance of the evidence that

she suffered a compensable injury to her lumbar spine, cervical spine, left shoulder, or her

knees as a result of the incident on February 2, 2007.  When claimant initially sought

medical treatment from Dr. Vandergriff, her only complaint at that time was of mid-back

pain.  Claimant did not report complaints of pain involving her cervical or lumbar spine to

Dr. Vandergriff until March 19, 2007.  Significantly, in her report of April 16, 2007, Dr.

Vandergriff noted that claimant’s description of the injury was different that day than her

description at the time of the original visit.  Furthermore, Dr. Vandergriff noted that with

each visit claimant’s symptoms were worsened with new locations of pain and that her

complaints and reactions to the physical examination were out of proportion.  

Furthermore, while the muscle spasm in claimant’s thoracic spine would constitute

an objective finding, there are no objective findings establishing an injury to the claimant’s

cervical or lumbar spine.  Likewise, there are no objective findings establishing an injury

to the claimant’s left shoulder.  With respect to claimant’s knees, I note that claimant was

receiving medical treatment from Dr. Hull for her knees before the incident on February 2,

2007.

Accordingly, for the foregoing reasons, I find that claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable injury to her cervical or

lumbar spine, her left shoulder, or her knees as a result of the incident on February 2.

The final issue for consideration involves the compensability of claimant’s cerebral

spinal fluid leak.  Claimant testified at the hearing that when she fell on February 2 she

struck her head on a piece of furniture or a sink.  Claimant also testified that approximately

three days after this accident she began having drainage from her left nostril.  

Testifying at the hearing was claimant’s supervisor, Carmina Diaz.  Diaz testified

that she talked to the claimant immediately after her fall and claimant mentioned only her
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back and knees.  Diaz testified that the claimant never mentioned an injury to her head.

Significantly, Diaz also testified that she had observed claimant having drainage from her

nose before February 2.  Diaz testified that she asked the claimant if she had a cold or flu

and claimant responded that she did not, but that water just came out of her nose.

Also testifying at the hearing was another supervisor, Pedro Martinez.  In 2007

Martinez was also the claimant’s supervisor.  Martinez testified that he does not remember

the claimant mentioning her head at that time, only her knees.  

As previously discussed, claimant was referred to Dr. Vandergriff by the respondent

on February 8, 2007.  Dr. Vandergriff’s medical report of that date reflects only complaints

of mid-back pain.  None of Dr. Vandergriff’s or Max Beasley’s medical reports mention any

type of problem with drainage or an injury to the claimant’s head.  In fact, Beasley’s report

of February 12, 2007 specifically states with regard to claimant’s description of the

incident, “She says she did not hit her head.”  Furthermore, Dr. Vandergriff in her report

of April 16, 2007 indicated that claimant’s description of the injury that day was different

than her original description.  Vandergriff noted that the claimant now contended that she

had struck her back on a cabinet door when she had previously indicated that she had not

struck anything during the accident.

The first mention of any problems with drainage from claimant’s nose does not

appear in the medical reports until Dr. Hull’s report of March 23, 2007, more than a month

and a half later.

As previously noted, claimant eventually underwent surgery to repair the cerebral

spinal fluid leak.  Her first surgery was performed by Dr. Stack on January 29, 2008.  She

also underwent a second surgical procedure by Dr. Rowe on January 13, 2009.  Dr. Stack

testified by deposition and testified that leakage of cerebral spinal fluid is normally caused

by a crack in the bone or a crack and tear in the dura.  Dr. Stack testified that these

conditions can be caused by trauma or they may be congenital in nature.  Based upon the
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history given to him regarding claimant’s injury on February 2, Dr. Stack was unwilling to

state that the claimant’s cerebral spinal fluid leak was caused by this accident.

Q. Based on the history that was provided to you, 
do you have an opinion, within a reasonable degree
of medical certainty, what was the cause of this fluid
leak of Ms. Gomez Trejo?

A. Quite frankly, no, because I just saw her; she
had a leak and she needed to have it repaired.  You
know, certainly, her history of having fallen or hit her
head, or whatever it was, made sense, but I don’t
have an opinion whether that was, in fact, it or not.

***
Q. Okay.  Based on that finding, then, do you
believe this was a traumatic event that would have
caused this, or can you say?

A. I can’t say.  It is just a defect.

***
Q. And if this was traumatic in nature, would you
expect to see that symptomology, in other words, the
leak, would occur relatively shortly after the traumatic
incident?

A. Not necessarily.  You know, this is just opinion
based on experience.  I have seen these develop
years after trauma, and it has been presumed that 
it was from a traumatic defect.  I have seen them
happen immediately after a trauma.  So I don’t think
there is an absolute as to it has to happen this time
vis-a-vis the trauma.

***
Q. Okay.  Therefore, at this point in time, you can’t
state, with a reasonable degree of medical certainty,
whether any one event caused this leakage?

A. No.

***
Q. Well, within a reasonable certainty, some trauma,
would you need some type of blow or a specific event
to the head, hitting of the head?

A. That defect did not have to be caused by trauma.

Q. Okay.
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A. It could have been caused by trauma.

Q. Is there any - - Can you say, with a reasonable
degree of medical certainty, one way or the other,
whether it was caused by a trauma or not?

A. No.  I have no opinion about that.

While claimant is not required to offer medical evidence establishing causation, the

fact that Dr. Stack is unwilling to state that the leak was caused by trauma is evidence

which may be considered.

In summary, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury in the form of a

cerebral spinal fluid leak.  Claimant did not mention an injury to her head to either Diaz or

Martinez on the date of the accident.  While claimant testified that the drainage from her

nose started three days after the accident, Dr. Vandergriff’s medical reports do not contain

any complaints of nasal drainage in February or March of 2007.  The first mention of nasal

drainage is not contained in the medical reports until Dr. Hull’s report of March 23, 2007.

Beasley’s medical report of February 12, 2007, indicates that claimant informed him that

she did not hit her head at the time of the fall.  Furthermore, Dr. Vandergriff’s medical

report of April 16, 2007 indicates that claimant’s description of the injury had changed from

her original description on February 8, 2007.  Finally, Dr. Stack, the physical who

performed surgery on the claimant’s cerebral spinal fluid leak, testified that he was

unwilling to state that the leak was caused by trauma.  Given this evidence, I simply find

that claimant has failed to meet her burden of proof.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no
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indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury to her thoracic spine while employed by respondent on

February 2, 2007.  Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s compensable thoracic spine

injury.  Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits as a result of the thoracic spine injury.

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her cervical or lumbar spine, her left shoulder, or her knees.  In

addition, claimant has also failed to prove by a preponderance of the evidence that she

suffered a compensable injury in the form of a cerebral spinal fluid leak.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $455.00.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


