
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F713103

NANCY C. GLENN CLAIMANT

SALINE MEMORIAL HOSPITAL RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED JUNE 22, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE J. MARK WHITE, Attorney at Law, Bryant,
Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on May 12,

2009.  A prehearing conference was held on January 13, 2009, and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
or about September 25, 2007.

2.  The compensation rate is $269.

The claimant is asking that her September 2007 specific incident injury to her

shoulder be found compensable.  Claimant is contending she is entitled to medical

benefits, to include her surgery by Dr. Richard Nix and temporary total disability

benefits from November 5, 2007 through April 2, 2008, and attorney’s fees.

Respondents contend there was no report of an injury on September 25, 2007. 
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Respondents contend there was no compensable injury arising out of and in the course

of her employment.  Respondents contend the claimant’s condition was pre-existing

and long standing.  The claim has been controverted in its entirety.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on or about September 25,

2007.

2.  The compensation rate is $269.

3.  The claimant has proven by a preponderance of the evidence that she

sustained a compensable injury to her shoulder on September 25, 2007, arising out of

and in the course of her employment.

4.  Respondents are responsible for the reasonable and necessary medical the
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claimant has pursued.

5.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and totally unable to earn wages from December 26,

2007 through April 2, 2008.

6.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 64 years old, worked for the respondent employer as a

housekeeper.  The claimant described her job as involving seven steps: pulling trash,

cleaning the bathrooms, high dusting, dust mopping, wet mopping and vacuuming.  The

job involved lifting the trash and sometimes the vacuum, weighing from 30 to 40

pounds.  High dusting required the claimant to work above her shoulders.

The claimant described her injury in September 2007.  She stated that it

happened about 11:00 p.m. when she was vacuuming.  She was using a different

vacuum cleaner and, as she pushed the vacuum on the plush carpet and pulled the

vacuum back, the vacuum yanked her right arm.  She felt immediate pain but continued

her shift.  The claimant testified that she saw her manager, Robert Burns, the following

day and told him she had hurt her arm with the vacuum.  The claimant goes to work at

5:00 p.m. and cleans hospice in Bryant where she is allowed three hours.  She then

goes to home health, across from the hospital, and cleans that and goes home at 12:00
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a.m..  According to the claimant, when she hurt her shoulder, her whole arm started

going numb.  The claimant testified that she did not go to the doctor right away

because she thought it was her fibromyalgia.  Shortly after the incident, her manager

started moving her around and she no longer worked in her regular areas.

The claimant continued working through November 1, 2007, but could no longer

work because of the pain.  The claimant sought some medical treatment with an

orthopedic specialist because of pain and numbness in her shoulder and had an MRI. 

The claimant began treating with Dr. Richard Nix on December 18, 2007 and ultimately

had surgery performed by Dr. Nix.  According to the claimant, her shoulder has less

pain and is doing better.

The claimant testified that she has been treated for fibromyalgia for about 12

years.  She stated with fibromyalgia you have 18 pressure points and she has all 18. 

The claimant described the pain in her arm and shoulder following her work injury and

stated it was in her arm and the top part of her shoulder.  With fibromyalgia, the pain is

in the back part of the shoulder and behind her neck, between her shoulder blades and

her neck.  The claimant last had an appointment with her doctor for fibromyalgia in

September 2007.  The claimant also confirmed that she had a fall in 2002 and bruised

her shoulder but had not had any problems since.

Under cross examination, the claimant confirmed that she worked about 12

hours per week cleaning homes and offices outside of her regular job.  Even though the

claimant is no longer working for the respondent employer, she continues to work about

16 hours per week, making about $900 per month.  The claimant takes Celebrex,
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magnesium malate and Tylenol.  

The claimant confirmed that when she spoke to her supervisor, Mr. Burns, she

said, “I cannot use that vacuum.  It’s heavy, and I jerked my arm.”  (T., p. 38, lines 3

and 4.)  The claimant stated that she said to her manager that she hurt her arm.  She

confirmed that she did not ask to see a doctor.  The claimant confirmed that she last

saw Dr. Nix in March 2008 and she had no limitations and she returned to cleaning

houses.  The claimant also confirmed that her family doctor put her on a week’s leave

in late October 2007 and she believed her problems were related to her fibromyalgia. 

The claimant testified that she discussed her arm/shoulder problems with Karen

Spencer and Barbara Sanders, both lead people in housekeeping, as well as telling

Robert Burns and then Pat Pope in human resources.

Carol Matthews, human resources specialist for the respondent employer,

testified that she became first aware of the claimant’s report of an injury when Medcor

notified her in December 2007.  Ms. Matthews also explained the annual in-service

testing and training that is done and verified that the claimant participated in that

training, which included the requirements for filing a work injury.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical
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evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the present case, I find the claimant has proven by a preponderance of the

evidence that she sustained a compensable right shoulder injury arising out of her

employment on September 25, 2007.  I found the claimant to be a credible witness who

described her job duties and the circumstances surrounding her injury.  She credibly

testified that she reported her arm/shoulder injury to her supervisor, Robert Burns,

explaining that the vacuum had jerked her arm.  The claimant also testified that she

discussed her arm injury with two lead people, Karen Spencer and Barbara Sanders. 

All three people were management personnel and the claimant’s testimony was not

rebutted.  The taped conversation between the claimant and Korinne Lancaster also

confirmed that the claimant stated she told her supervisor, Robert Burns, the day after

her injury.

While I find the claimant was credible and that she reported her arm injury to her

supervisor, Robert Burns, the day after her injury, the record clearly provides the

Human Resources Department of the employer had a work injury report on December

17, 2007.  Notice was definitely provided at that time.
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The claimant sought medical treatment, to include an MRI which revealed a tear

in the rotator cuff.  The claimant had shoulder repair surgery on December 26, 2007. 

Dr. Nix described the procedure as a “repair of massive right rotator cuff tear with five

harpoon suture anchors.”  Cl.’s Exh. No. 1, p. 10.  I find respondents liable for the

reasonable and necessary medical claimant sought for her shoulder injury to include

the surgery by Dr. Nix.  The claimant confirmed her shoulder is improved since the

surgery and the medical reports indicate the claimant made good progress.

In workers’ compensation law, an employer takes the employee as he finds him. 

Parker v. Atlantic Research Corp., 87 Ark. App. 145, 189 S.W.3d 449 (2004).  The

claimant was forthright in her discussion of her pre-existing problems associated with

fibromyalgia and her discussion of the pain with her right shoulder being different pain

than her fibromyalgia.  There is nothing in the medical evidence to suggest the rotator

cuff tear was related in any form to her fibromyalgia. 

The claimant next contends she is entitled to temporary total disability benefits

from November 5, 2007 through April 2, 2008.  In order to be entitled to temporary total

disability benefits, the claimant must remain in her healing period and be totally unable

to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  

The claimant left her employment in November 2007, because the pain and

numbness simply got worse.  The medical documents that the claimant was seeking

medical attention in November 2007; however, the medical does not suggest the

claimant remain off work.  The claimant did undergo shoulder surgery by Dr. Nix on



8

December 26, 2007 and his medical does indicate the claimant is to remain off work. 

Following the surgery, the claimant sought physical therapy for a time and finally the

medical documents that the claimant should finish her physical therapy on April 2,

2008.  Dr. Nix, on March 26, 2008, opined that the claimant was improving nicely. 

While the claimant did not return to work for the respondent employer, the claimant has

resumed her part-time employment.  After considering the credible testimony and

evidence, I find the claimant has proven by a preponderance of the evidence that she

remained in her healing period and totally unable to work from December 26, 2007

through April 2, 2008.  Respondents are responsible for temporary total disability

benefits for that period.

ORDER

The claimant has proven by a preponderance of the evidence that she sustained

a compensable injury to her shoulder on September 25, 2007, arising out of and in the

course of her employment.  Respondents are responsible for the reasonable and

necessary medical the claimant has pursued.  The claimant has proven by a

preponderance of the evidence that she remained in her healing period and totally

unable to earn wages from December 26, 2007 through April 2, 2008.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this
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award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


