
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F901546

TERRI GILLIAM, Employee  CLAIMANT

CITY OF CENTERTON, Employer  RESPONDENT

MUNICIPAL LEAGUE WCT, Carrier RESPONDENT

OPINION FILED SEPTEMBER 9, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by WESLEY COTTRELL, Attorney, Rogers, Arkansas.

Respondents represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 12, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on May 20, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on June 11,

2008.

3.   The claimant was earning an average weekly wage of $440.00 which would

entitle her to compensation at the weekly rates of $293.00 for total disability benefits and

$220.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to neck, arms, head, and body on or about June 11,

2008.
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2.   Temporary total disability benefits.

3.   Medical.

4.   Attorney fee.

5.   Notice.

The claimant contends she sustained an injury which arose out of and in the course

of her employment with the respondent/employer.  She contends she is entitled to

temporary total disability, reasonable and necessary medical benefits, and a controverted

attorney fee. 

The respondents contend the claimant did not sustain a compensable injury and did

not give notice of any claimed injury until February 8, 2009.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 20, 2009, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury while employed by the respondent.

FACTUAL BACKGROUND

The claimant is a 34-year-old woman who began working for the respondent in

September 2007 as a street maintenance worker.  Claimant’s job duties required her to

operate a dump truck, back hoe, road grader, skid steer, plate compactors, shovels, and
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chainsaws.  Claimant testified that she worked 40 hours per week and spent about half of

that time on the heavy equipment and trucks.  Claimant testified that operation of the

trucks and heavy equipment made her sore “all over”. 

Claimant testified that approximately one or two months before June 4, 2008 she

began developing soreness with sharp pains in her neck and arm.  As a result, claimant

sought medical treatment under her group health insurance and was referred to Dr. Saez

for an evaluation on June 4, 2008.  Dr. Saez diagnosed claimant’s condition as chronic

neck pain for which he prescribed medications and ordered a cervical MRI scan.  The

cervical MRI scan revealed a herniated disc at the C5-6 level.  Following that MRI the

claimant has been treated conservatively with her treatment consisting of physical therapy,

medication, and work restrictions. 

Although claimant originally filed for medical treatment with her group health

provider, she subsequently filed this claim contending that the herniated disc in her

cervical spine and the various other body parts which are affected by that herniated disc

are the result of a work-related injury with the respondent.  Claimant seeks payment of

related medical treatment, temporary total disability benefits, and a controverted attorney

fee.

ADJUDICATION

The claimant contends that she has primarily suffered a compensable injury to her

neck which is also affecting various other parts of her body.  This includes pain which

radiates from her neck into her right arm and headaches caused by muscle tension relating

to the neck pain.  Claimant does not attribute her compensable injury to a specific injury

while employed by the respondent.  Instead, claimant contends that she has suffered a

gradual onset injury as a result of her job activities with the respondent.  Pursuant to

A.C.A. §11-9-102(4)(A)(ii)(b), “Compensable injury” means:
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A back or neck injury which is not caused by a 
specific incident or which is not identifiable by time and
place of occurrence;

Although claimant does not have to prove that her job activities require rapid

repetitive motion for a gradual onset injury to the neck, she still has the burden of proving

by a preponderance of the evidence that the injury arose out of and in the course of her

employment with respondent; that the injury caused internal or external physical harm to

the body which required medical services or resulted in disability or death; and she must

offer medical evidence supported by objective findings establishing an injury.  A.C.A. §11-

9-102.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered an injury which arose out of and in the

course of her employment with the respondent.

Initially, it is important to note that claimant had a  history of neck problems prior to

her employment with the respondent.  Claimant testified at the hearing that she sought

medical treatment in April and May of 2007, some four to five months before she began

working for the respondent, after waking up one morning “and my neck was real tight,

hurting real bad.  Had a lot of pain in my shoulder.  It didn’t let up.”

The medical records indicate that claimant sought medical treatment from the

emergency room at St. Mary’s Hospital on April 24, 2007.  Claimant gave a history of

complaints of neck and shoulder pain radiating down her right arm which had begun on

April 20, 2007.  Claimant rated her pain at that time as an eight and described it as

constant.  The medical report indicates that claimant also indicated a history of similar

complaints and stated that her past history included “slipped disc while sleeping” and
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“started like always happens”.  Claimant was diagnosed with an acute cervical myofascial

strain, given medication, and instructed to receive follow-up care with her primary treating

physician.

Claimant next sought medical treatment from St. John’s Hospital in Neosho,

Missouri on May 2, 2007.  At that time claimant gave a history indicating that she had been

seen by a chiropractor four weeks ago for her neck and again two weeks ago “to put neck

back in place” and that the next morning she could hardly move.  The medical report also

contains the following history:

Was seen in ER 3 wks ago because couldn’t move right
arm @ all.  Was given 2 shots & sent home [with] meds.
Now right shoulder is numb & burning.  Can’t lay on back
because it causes spasms in neck & shoulder.  Numbness
mainly from right elbow down all along cervical area-Right
side

Claimant’s condition at that time was diagnosed as neck and muscle spasm and

neck and muscle pain.  Claimant was given medication and an MRI scan of the claimant’s

cervical spine was scheduled and an appointment made for claimant to receive follow up

treatment.

Claimant apparently did not undergo the cervical MRI scan which had been

recommended and did not receive follow-up treatment from that physician.  Instead,

claimant began working for the respondent.

The next medical report is a report from Dr. Saez dated June 4, 2008.  Dr. Saez’s

medical report indicates that claimant was complaining of multiple orthopaedic problems

including chronic neck pain, chronic heel pain, and chronic right knee pain.  He also

described the claimant as someone “who presents today for a second opinion on her

various pains”.  Dr. Saez diagnosed claimant’s condition as chronic neck pain and

prescribed medication and ordered an MRI scan.  Significantly, Dr. Saez’s medical report
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makes no mention of claimant’s work or the fact that claimant was attributing her problems

to her employment with the respondent.  Furthermore, the fact that Dr. Saez described

claimant’s condition as chronic pain and the fact that claimant presented for a second

opinion implies ongoing continuing problems.

As previously noted, the cervical MRI scan which was ordered by Dr. Saez revealed

a herniated disc at the C5-6 level.  After the MRI scan Dr. Saez referred claimant to the

Mercy Health Center for physical therapy.  Claimant completed an Intake Assessment form

for physical therapy, In response to a question as to whether the condition was related to

an automobile accident, work injury, or other, claimant circled “other” as the answer.  In

addition, an evaluation form completed by the physical therapist indicates that claimant

gave a history of onset one year ago and included her history of treatment with a

chiropractor and at the emergency room.  The form does not indicate that claimant

attributed her problems to a new injury at work, but instead seems to indicate that these

problems have been ongoing since one year earlier, before claimant even began working

for the respondent.

In addition to Dr. Saez, claimant has also been evaluated by Dr. Hristoskova and

Dr. Ennis.  In a report dated January 2, 2009, Dr. Hristoskova indicated that claimant was

evaluated for complaints of a sudden onset of pain in her neck.  His report states:

3-4 days ago she was getting out of bed and felt a sudden
pain in her neck, just like when she had a cervical disc
herniation 2 yrs. ago.

Finally, claimant has also been evaluated by Dr. Kyle, neurosurgeon.  Claimant was

first evaluated by Dr. Kyle on January 13, 2009, at which time she was complaining of neck

and arm pain which had begun one and a half years ago with a recent exacerbation

occurring two weeks ago.  Dr. Kyle ordered a new MRI scan of the claimant’s cervical

spine which apparently has not been performed.
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On August 4, 2009, Dr. Kyle completed a form by checking answers indicating that

in his opinion the claimant’s neck injury was work related and was the major cause of her

need for medical treatment.  In a handwritten note Dr. Kyle indicates that vibrating heavy

equipment is a well known cause of disc herniation.

In contrast to the opinion of Dr. Kyle is the opinion of Dr. Saez.  In a letter dated

January 26, 2009, Dr. Saez indicated that claimant’s complaints are related to a

longstanding history of neck pain which are not related to a work injury or a motor vehicle

accident.

Ms Gilliam had a MRI of her neck for a history of
longstanding neck pain which was unrelated to a
work injury or a MVA.

There is nothing to suggest this [work injury or MVA]
 in the charts or notes and I am not quite sure who
 generated this information but it is obviously inaccurate.

I find that the opinion of Dr. Saez is entitled to greater weight than the opinion of Dr.

Kyle.  First, Dr. Kyle did not even evaluate the claimant until January 13, 2009 while Dr.

Saez began evaluating the claimant in June 2008.  Dr. Saez has continued to treat

claimant on multiple occasions since that time.  Furthermore, it is unclear from a review

of Dr. Kyle’s medical reports whether he was aware of the claimant’s prior history of neck

and right arm complaints prior to her employment with the respondent.  In fact, claimant’s

complaints in April and May of 2007 were so severe that an MRI scan of claimant’s cervical

spine was recommended at that time.  Furthermore, in his report of January 13, 2009, Dr.

Kyle notes that claimant’s neck and arm pain originated one and a half years ago with a

recent exacerbation occurring two weeks ago.  There is no indication that Dr. Kyle was

aware that the recent exacerbation occurring two weeks ago was pain in claimant’s neck

which occurred when she was getting up out of bed.

Based upon the foregoing evidence, I simply find that the opinion of Dr. Saez is



Gilliam (F901546)
8

entitled to greater weight than the opinion of Dr. Kyle under the circumstances presented

in this case.

Finally, I also believe it is important to note that claimant did not allege that she had

suffered a work-related injury until February 2009.  Prior to that date, claimant filed for and

received medical treatment pursuant to her group health insurance.  Claimant testified that

it was only after her group health insurance carrier suggested that she file a workers’

compensation claim that she did so.

In summary, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury while employed by

the respondent.  Evidence indicates that claimant had a history of neck problems prior to

her employment with the respondent.  Claimant had sought medical treatment from a

chiropractic physician and the emergency room on two occasions for those complaints.

Claimant’s complaints were so severe that an MRI scan of claimant’s cervical spine was

recommended at that time.  Claimant apparently did not undergo that MRI scan and she

began working for the respondent.  The next medical report is a report from Dr. Saez dated

June 4, 2008.  Claimant did not attribute her complaints to her work to Dr. Saez.  Dr.

Saez’s medical report indicates that claimant has a chronic neck pain condition and that

he was evaluating the claimant for a second opinion.  This would imply continuing cervical

problems.  Dr. Saez indicated in a letter dated January 26, 2009 that claimant has a history

of longstanding neck pain which is unrelated to a work-related injury.  Finally, claimant did

not contend that she suffered a work-related injury and file a claim until it was suggested

to her by her group health carrier.

Based upon the foregoing evidence, I simply find that claimant has failed to meet

her burden of proving by a preponderance of the evidence that she suffered a

compensable injury.



Gilliam (F901546)
9

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury while employed by the respondent.  Therefore, her claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $334.75.

IT IS SO ORDERED.

                                                                  
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


