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STATEMENT OF THE CASE

On March 17, 2009, the above-captioned claim was heard in Harrison, Arkansas.

A prehearing conference took place on December 8, 2008.  An amended prehearing order

entered on September 8, 2008 was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an additional stipulation reached at the hearing, they are the following three,

which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about March 6,

2006 and at all relevant times.

3. Respondents have controverted this claim in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of an issue concerning the constitutionality of the Arkansas Workers’

Compensation Act, they are as follows:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained compensable injuries to her right arm, right

shoulder, neck, and head on March 6, 2006.

3. Whether Claimant provided notice pursuant to Ark. Code Ann § 11-9-701

(Repl. 2002).

4. Whether Claimant is entitled to reasonable and necessary medical care,

including prescriptions and treatment by her physician.

Claimant reserved all issues related to permanency.

Contentions

Claimant amended its second contention to reflect the correct name of the

employee of Flexsteel Industries, Inc. (hereinafter “Flexsteel”) she allegedly notified of her

injury.  The respective contentions of the parties now read:
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Claimant:

1. Claimant contends that she sustained compensable injuries to her right arm,

right shoulder, neck, and head on March 6, 2006.  Claimant contends that

her injuries are supported by objective findings and that these injuries are as

a result of the incident which occurred on March 6, 2006 while she was

performing employment services for Respondents.

2. Claimant contends she notified Anna McEntire, who is lead person but was

acting as supervisor on the date her injury occurred, and therefore their

reporting defense is without merit.

Respondents:

1. Respondents contend that Claimant did not sustain compensable injuries as

defined by the Arkansas Workers’ Compensation statute.

2. Respondents contend that there was no specific incident, no major cause

evidence, and no objective findings to support same.

3. Respondents contend Claimant failed to timely report the injury, and they are

therefore asserting a reporting defense.

4. Respondents contend Claimant was treated by unauthorized physicians.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following



(Middleton) Garrett - Claim No. F606713 4

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Because its admission will help to “ascertain the rights of the parties” under

Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2002), Claimant’s Proffered Exhibit

3, the transcript of the deposition of Claimant taken August 21, 2007, is

hereby admitted into evidence.

4. Because its admission will help to “ascertain the rights of the parties” under

Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2002), Claimant’s proffered

testimony concerning her conversation with Dr. Dunaway or his office as to

why he would no longer treat her is hereby admitted into evidence.

5. The Arkansas Workers’ Compensation Act is constitutional.

6. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her head, neck, right shoulder or right

arm.

7. Because of the above findings, the issues of whether Claimant provided

notice pursuant to Ark. Code Ann § 11-9-701 (Repl. 2002) and whether she

is entitled to reasonable and necessary medical treatment are moot and will

not be addressed.
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PRELIMINARY RULINGS

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 3

After testimony of all the hearing witnesses was taken, Claimant’s counsel moved

for admission of the transcript of his client’s August 21, 2007 deposition.  Respondents’

counsel objected not only on the basis of the lack of notice that the deposition would be

offered, but that the deposition was a discovery and not an evidentiary one.  Claimant’s

counsel replied that his prehearing filing reflects that Claimant reserved the right to

introduce the deposition, and that the deposition was being offered to refute the implication

from her cross-examination that she was being untruthful in her hearing testimony.  I took

the matter under advisement and permitted Claimant to proffer the exhibit.

In Claimant’s July 8, 2008 prehearing questionnaire response, which I have blue-

backed to the record in this case, she “reserve[d] the right to use the claimant’s deposition

. . . as evidence at any scheduled hearing for this matter.”  Hence, the notice objection is

without merit.  Moreover, Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After due consideration of this matter, I find

that admission of Claimant’s deposition will help to “best ascertain the rights of the
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parties.”  Thus, Claimant’s proffered Exhibit 3 should be and is hereby admitted into

evidence.

Admission of Claimant’s Claimant’s Testimony Concerning Conversation with Her

Physician or His Office

Claimant sought to testify concerning the reason she was given why she could no

longer see Dr. Dunaway.  Claimant objected on the basis of hearsay.  I allowed the

testimony to be proffered.  As noted above, § 11-9-705(a)(1) provides that rules of

evidence do not apply in a proceeding under the Arkansas Workers’ Compensation Act.

Hence, whether the proffered testimony is hearsay or not, or is hearsay but admissible

under an exception, is irrelevant in the strict sense here.  What controls is whether

admission of the testimony will help to “best ascertain the rights of the parties” under the

statute.  This is not testimony concerning Claimant’s treatment or medical findings, but

rather what she was allegedly told concerning why Dunaway would no longer treat her.

I find that the standard recited above has been met, and the testimony will be admitted and

given due weight.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Debbie Garrison, Anna McEntire, and

Edward Laging.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of her

medical records, consisting of 106 numbered pages, including a three-page index;
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Claimant’s Exhibit 2, comprised of her claim letter to the Commission dated June 14, 2006,

her Form AR-C dated June 14, 2006, and a letter to Claimant’s counsel from Deputy

Attorney General Timothy Gauger concerning Claimant’s challenge to the constitutionality

of the Arkansas Workers’ Compensation Act, consisting of eight numbered pages;

Claimant’s Exhibit 3, the transcript of Claimant’s deposition taken August 21, 2007,

consisting of 51 pages including exhibits thereto; Respondents’ Exhibit 1, another

compilation of Claimant’s medical records, consisting of a ten-page abstract/index and 65

numbered pages thereafter; Respondents’ Exhibit 2, non-medical records including

Claimant’s request for Family Medical Leave Act (“FMLA”) leave, associate warning

notices directed to Claimant, a copy of Flexsteel’s general safety rules signed by Claimant

on October 25, 2005, a acknowledgment of managed care notice signed by Claimant on

October 25, 2005, and a new employee orientation and health evaluation form for Claimant

dated October 25, 2005, consisting of one index page and six numbered pages thereafter;

and Respondents’ Exhibit 3, the transcript of the deposition of Dr. Kevin Thomas Jackson

taken March 3, 2009, consisting of 80 numbered pages, plus exhibits comprised of one

index page and 107 numbered pages thereafter.

In addition, and without objection from the parties, I have blue-backed Claimant’s

Form AR-C filed on June 20, 2006, consisting of one page; her December 20, 2007 motion

to recuse, brief in support thereof, and attached documentation, totaling 392 pages; and

her prehearing questionnaire response filed on July 8, 2008, consisting of six pages.

Testimony
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The testimony offered at the hearing and via deposition (in the case of Claimant and

Dr. Kevin Jackson) reflects the following:

Compensability.  Claimant testified that she completed the tenth grade and has a

GED.  She stated that she worked for Respondent Flexsteel “[f]ive, six or seven months,

all together,” and had been working in the leather department for around two weeks, using

patterns to cut the cowhide, when her injury allegedly occurred.  Her description of the

alleged incident was as follows:

Well, I was lifting the patterns, and they was, they was real long patterns.
And they was really heavy.  They was real heavy.  And I was laying them up
on the table, you know, to spread them out to cut leather back.  And they
[sic] was a sharp pain that hit me, and it went to my right arm, my shoulder,
and my neck.  And then, I got dizzy in my head and I just felt sick in my
stomach.

No one witnessed the incident.  She said the patterns are heavy, clear and made of

plastic, and stated that the onset of pain happened as she was lifting them off the rack,

which is slightly higher that Claimant (who is five feet five inches tall).  Claimant described

the patterns as weighing 40 pounds in all.  After giving confusing testimony as to the

configuration of the patterns, she clarified that they are attached together with a hook that

hangs on the rack.

Claimant’s testimony was that she reported the injury to Anna McEntire, the acting

supervisor in the leather department, and that while she did not tell her that she was

injured on the job, McEntire was aware of what she was doing.  She stated that because

McEntire rebuffed her she continued working.  That night, she began to experience

spasms in her neck and right shoulder, and the pain worsened.  She did not go to work the

next day.  Claimant went to her own doctor, Dr. Dunaway, and supposedly told him what
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had occurred–and described to him that the patterns weigh 40 pounds.  Claimant stated

she had no idea why the record of the visit reflects that she went there in February 2006

because it was in March 2006.  She also could not explain why Dunaway’s note for April

28, 2006 states that she did not report the injury as work-related until that date.

Claimant testified that Dunaway ordered an MRI and gave her the choice of seeing

a physical therapist or a chiropractor.  Claimant underwent chiropractic treatment by Dr.

Coats for eight weeks, 25 to 27 sessions.  These sessions consisted only of massages and

no other type of chiropractic treatment.  Dunaway terminated his relationship with

Claimant, so she went to Dr. Kevin Jackson.  He is her present family doctor.  I permitted

Claimant to testify that she was told that Dunaway would no longer treat her because he

did not like to deal with workers’ compensation cases; but because she did not specify who

told her this, the testimony on this point will be accorded little weight.

She testified that her pain has not subsided since the injury, and that in addition to

the Flexeril she was prescribed, she takes over-the-counter pain medication.  In addition,

Claimant stated that she has not worked anywhere since the alleged injury or applied for

any other position because she suffers from sharp pains in her neck and shoulder, along

with migraine headaches that occur approximately twice a week.  The migraines relate to

her neck injury, and are her only head injury.  However, she later admitted that she worked

for a couple of weeks after the alleged incident, when Dunaway returned her to work but

restricted her from overtime.  When Claimant brought the restriction to work, she allegedly

gave it to McEntire.  But she never explained to anyone other than McEntire the reason

for the restriction.  Presently, she is on Social Security disability.  She filed for it on May
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15, 2006, while she was still seeing Drs. Dunaway and Coats.  The bases for her claim

were hypertension, fatigue that required the taking of weekly Vitamin B-12 shots, and

fibromyalgia.  She denied having pre-existing right shoulder pain from her previous

employment, and treating with Dunaway for this.  But when shown a record where she

presented to Dr. Dunaway with right shoulder pain on March 14, 2005 that had been

occurring for six days, she testified that she did not recall it.

Debbie Garrison, who been a friend of Claimant’s for 13 years, testified that she and

Claimant lived together from August 2007 to May 2008.  She did not observe Claimant to

have any head, neck, arm or shoulder problems until March 2006.  Garrison stated that

Claimant called her on March 6 and told her that she hurt herself when she picked up

some patterns and laid them down, and that she knew that it was that particular date when

the conversation took place because it was Garrison’s granddaughter’s birthday.  Garrison

stated that Claimant rubs her neck a lot and complains of pain in that location as well as

in her shoulder and head.

McEntire testified that per Flexsteel policy, all work-related injuries are to be

reported to the supervisor, who is charged with obtaining the appropriate paperwork to

document the incident.  Once filled out, the paperwork is provided to Laging.  But

McEntire’s version of what occurred on March 6, 2006 was that around 7:00 a.m. Claimant

summoned her and told her that she may be undergoing physical therapy for her neck and

wanted to know if she would be in trouble if she failed to work overtime.  According to

McEntire, she inquired and was told that the injury occurred at home, and that was the only

conversation the two had on the matter.  She testified that had Claimant reported a work-
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related injury to her, should would have followed the procedure outlined above; failure to

do so would cost her her job.  She was not aware of Claimant’s allegations until Laging told

her of them.  McEntire stated that she had been involved in documenting work-related

injuries on three or four occasions during her seven years at Flexsteel.  However, when

asked to identify any of those injured persons, McEntire was unable to do so and stated

that her inability to recall was due to the fact that she had not filled out a report in a long

time.

The testimony of McEntire was that Claimant had been written up before for not

working overtime, which is mandatory.  If plant goals are not met (being a “100%

operator”), overtime is used to catch up.  There are individual and department goals, and

if a “cutter” (McEntire’s description of Claimant’s position) is absent, it can affect the

workload assigned to the other cutters.  Because of that, as McEntire admitted, there can

be a disincentive to release someone from duty unless the release is truly necessary.

However, she was adamant that she would not have declined to assist in reporting a work-

related injury had Claimant reported such.

In describing the leather department, McEntire related that the patterns are grouped

on a given hook that are for a given piece of furniture such as a couch or an ottoman.

Each pattern is made of plexiglass, and a box knife is used to trace around them to cut the

appropriate design from a piece of leather.  McEntire testified that no grouping of patterns

weigh more than five to eight pounds.  They hang on hooks about five feet off the ground.

Dr. Kevin Jackson testified that he first saw Claimant on November 22, 2006.  At the

time, he was not aware that workers’ compensation was involved.  She presented with
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neck and shoulder pain and told him that she had injured herself while lifting something;

but she did not indicate that it was work-related; she indicated only that she felt that her

work was the cause of her problems.  Jackson only became aware later that workers’

compensation was involved.  According to him, had he known at the time that the case

involved workers’ compensation, a more extensive history would have been documented.

She showed no signs of radiculopathy, but had tenderness over the back of her neck on

the right side into the back shoulder.  No spasm was detected.  X-rays showed loss of

curvature of the cervical spine, but Jackson explained that the finding does not necessarily

indicate muscle spasms unless the Claimant has the reversal as a congenital condition.

He did not order an MRI because she was private-pay and could not afford to pay for the

procedure.  He added, however, that he never saw anything that made such a test

necessary.  Jackson gave her a steroid shot for her shoulder on that first visit.

When he saw her in January and April 2007, she continued to complain of the same

symptoms.  He continued her on the Flexeril she had been taking before he first saw her.

When he saw her in June 2007, she presented with migraine headaches in addition to her

previous symptoms.  He opined that if she had already been having the headaches, stress

from a situation such as a divorce could make them appear more frequently.  But he

opined that her pain “definitely[] has contributed” to the condition.

On her return visit in December 2007, he assessed her as having fibromyalgia, and

she first mentioned having a previous severe head injury.  He gave her a second steroid

injection in June 2008, and stated that those helped provide her relief.  When he saw her

in October 2008, he noted tenderness in the neck area, but not muscle spasms.  In fact,
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he never found spasms.  He at first stated that her fibromyalgia “could” have been caused

by her chronic neck and shoulder pain, but added later that he believed that the pain she

presented on her first visit “with a 50 percent probability resulted in the other pains, the

myalgias that she’s experienced.  Fibromyalgia is thought by some to be caused in part

by lack of deep sleep, and Claimant never presented with this problem.  Regardless, he

testified that it was his belief that her pain disrupted her sleep patterns.

Jackson opined that Claimant sustained a musculoskeletal injury, possibly a muscle

strain, with probable spasms.  He viewed it “worrisome” that she did not recover quickly.”

On October 22, 2008, he issued a letter that reads:

IT IS MY OPINION BASED UPON A REASONABLE DEGREE OF MEDICAL
CERTAINTY THAT GIVEN THE HISTORY THAT MS. MIDDLETON GAVE
US THAT SHE FELT THE IMMEDIATE ONSET OF PAIN IN HER RIGHT
ARM, RIGHT SHOULDER AND NECK THAT OCCURRED ON THE JOB ON
MARCH 5, 2006, WHEN SHE WAS LIFTING APPROXIMATELY 40
POUNDS OF PATTERNS USED TO CUT LEATHER, AND THE FACT THAT
SHE NEVER HAD ANY PROBLEMS BEFORE THAT INCIDENT, IT IS MY
OPINION BASED UPON A REASONABLE DEGREE OF MEDICAL
CERTAINTY THAT THE MAJOR CAUSE [I.E. MORE THAN 50%] OF THE
NEED FOR TREATMENT OF MS. MIDDLETON FOR HER MODERATE
PAIN IN HER NECK, SHOULDER AND RIGHT ARM AS WELL AS
MIGRAINE HEADACHES WAS HER LIFTING INCIDENT AT FLEXSTEEL,
INC. IN HARRISON ARKANSAS.  IN OTHER WORDS, EVEN THOUGH
SHE MAY HAVE HAD PREEXISTING PROBLEMS WITH HER NECK OR
RIGHT SHOULDER OR ARM, IT IS MY BELIEF THAT THE MAJOR CAUSE
OF HER PRESENT DISABILITY AND/OR NEED FOR TREATMENT
ARISES OUT OF SAID INCIDENT ON MARCH 6, 2006, AND THE
LIMITATIONS THAT HER MODERATE TO SEVERE PAIN IN HER NECK
AND RIGHT SHOULDER HAS BEEN THE MAJOR CAUSE FOR HER
INABILITY TO PERFORM ANY SUBSTANTIAL EMPLOYMENT ON A
REGULAR BASIS.  THE OBJECTIVE EVIDENCE THAT HAS ALLOWED ME
TO PRESCRIBE HER FLEXERIL AND PAIN MEDICINES INCLUDE THE
FOLLOWING:

[handwritten] pain and muscle spasms involving right shoulder /arm/neck
triggering migraines as well.
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(Emphasis in original)  Jackson testified that this letter was provided to him, although he

could not recall by whom.  After reviewing his notes, he stated that the first sentence is

incorrect because Claimant did not mention any type of lifting at her job causing her

symptoms.  He added that other than the history she supplied, he could not opine that he

need for treatment is the result of a work-related injury.  He was never supplied with her

previous medical records, and never talked to Dr. Dunaway about her.  Although spasms

are addressed in the letter, his records never mention such a finding.  He testified,

nonetheless, that he believed she was having spasms, and that was why he prescribed

Flexeril.  Jackson stated that he still believed that his written opinion was true and correct.

He took pains to point out that his opinion as to cause hinged on the veracity of what

Claimant related to him.

Notice.  Claimant testified that right after she was injured, she “went and told” Anna

McEntire, the acting supervisor, that she was injured and needed to call a doctor.  She

stated that McEntire replied that they were “on a lot of overtime” and Doug, the plant

manager, would not let her call because it would cost them money.  This varies somewhat

from her deposition testimony that McEntire “Said she couldn’t, you know, that we was in

overtime, that, you know, I couldn’t go to the doctor, and she couldn’t do nothing about it.

‘Cause we was on a lot of overtime and Doug wouldn’t like it.”  She was not provided any

papers to fill out concerning the alleged incident.  Despite the fact that plant rules require

the reporting of injuries regardless of severity, Claimant did not seek to inform anyone

else, but instead returned to her workstation and wept.  Garrison testified that Claimant

told her the day of the alleged incident that she had informed McEntire of it.
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Claimant stated that she did not recall anyone at Flexsteel telling her that Dr. Padilla

was the company doctor.  However, in her deposition she admitted signing a managed

care notice that gave her information on where to call to obtain treatment within the

Respondents’ MCO.  She testified that a few weeks after the alleged incident, she

approached Laging, the personnel manager at Flexsteel, around March 17, 2006 to

request workers’ compensation paperwork.  This was the first time she attempted to report

the alleged injury since the encounter with McEntire.  However, he allegedly replied that

because she did not inform McEntire when it occurred “it wouldn’t do no good to fill out no

paper.”  She added that her friend Debbie Garrison was present during this conversation

and that this was the only one she had with Laging about the matter.  This conflicts with

her deposition testimony that she and Laging had two or three conversations on the

subject, including one only two days after the alleged incident.

Garrison’s testimony was that around six weeks after March 6, 2006, she

accompanied Claimant to see Laging in his office, where she told him that she had been

injured at work and needed workers’ compensation papers, he tried to give her FMLA

papers instead.  But she did not corroborate Claimant’s testimony that Laging stated that

it would be futile for her to file a claim.  This was the only meeting between Laging and

Claimant of which Garrison was aware.  She described Claimant that day as

“scatterbrained” and “an emotional wreck,” and attributed it to a divorce Claimant was

going through.  Garrison added, however, that Claimant was not like this before the

alleged injury.

As set out more fully above, McEntire testified that Flexsteel policy is that work-

related injuries are to be reported to the supervisor, who will provide the worker with forms
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to fill out.  Once prepared, the forms are given to Laging.  McEntire denied that Claimant

informed her that she had a work-related injury on March 6, 2006, but instead told her that

she had been injured at home.

Laging testified that he had been the human resource manager at Flexsteel for 23

years.  He confirmed that Flexsteel policy is that all injuries occurring that the plant have

to be reported.  In the leather department, Sheila Hall is the supervisor, and Anna McEntire

is the lead person.  Laging stated that if a work-related injury had reported to McEntire, her

job would have been, unless an immediate need for medical attention existed, to obtain

and fill out the forms reporting the incident.  The forms would be turned in to Laging, who

would investigate further, obtain a follow-up report from the supervisor, and then prepare

a Form AR-N that would be sent to Flexsteel’s third party administrator.

With respect to the visit by Claimant, Laging corroborated Garrison that it occurred

approximately six weeks after the alleged injury, in mid-April 2006.  Later, he stated that

according to his notes, it was April 17.  Claimant informed him that she had injured her

neck or shoulders at work, and that she and her husband thought at this time that it should

fall under workers’ compensation.  Laging stated that he gave her a Form AR-N.  He

denied that he attempted to provide her instead with FMLA forms, and pointed out that she

had already filled out such a form on March 16, 2006–which is part of Respondents’ Exhibit

2.  Claimant testified at her deposition she could not recall who gave this particular form

to her.  She also did not recall what she requested that day.  But Laging stated that he did

not provide her with that form either; the form is kept at the upholstery shop office, and he

surmised that either the supervisor or lead person provided it.  He stated that such forms

are used to request all types of sick leave that are not related to workers’ compensation;
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but like the FMLA form, it can be requested from the supervisor or lead person, and would

be one of the documents provided if a work-related injury is reported.

With respect to the April meeting, he stated that prior to that date, he was aware

that Claimant was missing work, and he reviewed doctor’s statements that Claimant had

been providing to the lead person or the supervisor.  None of the documentation he was

furnished indicated that she had sustained a work-related injury.  In fact, according to him,

he visited with her at an earlier date after receiving the note from Dr. Dunaway dated

March 7, 2006 taking her off of overtime.  The note mentions no incident at Flexsteel, and

Laging’s testimony was that she did not mention such an incident either.

Reasonable and Necessary Medical Treatment.  Claimant testified that she treated

with Dr. Dunaway, her personal physician, the date after the alleged incident.  She stated

that she was not told who the company doctor was.  Thereafter, when that relationship

ended, she went to Dr. Jackson.  She has only treated with Drs. Dunaway, Coats and

Jackson.  Her desire is that Respondents pay for the treatment she has undergone,

including medications, and for any future treatment.

When Dr. Jackson testified via deposition, he stated that if coverage were available,

Claimant needs “aggressive physical therapy” along with an MRI of her cervical spine to

determine if nerve entrapment exists.  He stated that based upon the length of her

complaints, the existence of entrapment is “very possible.”  If the therapy was not helpful

and based on the MRI findings, neurosurgical or orthopedic referral would be possible.

Medical Records
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The medical records of Claimant contained in Claimant’s Exhibit 1, Respondents’

Exhibit 1, and are attached to the deposition of Dr. Jackson, Respondents’ Exhibit 3,

reflect the following:

Pre-Incident.  On April 2, 2002, Claimant complained of inability to sleep to Dr.

Dunaway.  On multiple occasions in 2003, 2004 and 2005, she presented with headaches.

On July 20, 2004 she presented high blood pressure.  Ten days later, she not only had a

severe headache, but high blood pressure.  As of December 13, 2004, she was taking

Toradol.  A note from Dr. Margo Jackson-Lockyer dated December 13, 2004 reflects that

Claimant was taking Toradol at that time.  She complained of headaches with “steady

pressure” on February 7, 2005.  She was given Toradol.  On March 14, 2005, she

presented not only with headache pain, but with right shoulder pain that had been ongoing

for six days.  She was seen on May 17 and 25, 2005 for not only headaches, but for

“Asthenia/fatigue” and “myalgias.”

Post-Incident.  On March 7, 2006, the day after the alleged incident, Claimant saw

Dr. Dunaway and complained of neck and shoulder pain for the previous one and one-half

weeks, along with headaches.  She mentioned that her job at Flexsteel requires her to cut

leather all day.  X-rays reflected a loss of lumbar lordosis, and she was noted to have

cervical spasms.  Dunaway assessed her as having cervicalgia and prescribed Flexeril.

He wrote a note that stated that he was treating her for “progressive neck pain” and took

her off overtime for the next two weeks.  Interestingly, in a patient history taken on March

9, three days after the alleged incident, at Coats Chiropractic Clinic, Claimant in

complaining of shoulder and mid-back (but not neck) pain stated “she works cutting leather

& thinks that may have caused the problem.”  No incident involving lifting patterns off a
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hook was mentioned.  The clinic noted the presence of muscle spasms on multiple

occasions, but did not specify a site.

 In an FMLA certification dated March 16, 2006, Dunaway certified that Claimant

has the diagnoses of cervical spasm and cervicalgia.  On March 31, 2006, he took her off

work until April 10, 2006 due to these conditions.  His notes for April 10, 2006 reflects the

presence of headache and neck pain, along with cervical spasms.  When Claimant went

in for an NCV, which was found to be normal (along with a single muscle finding of

polyphasic motor unit activity in the right extensor indicis), she related that she works in

production at Flexsteel doing leather cutting and also performed a job requiring her to

stretch leather.  Again, no mention was made of being injured while lifting patterns on or

around March 6, 2006.  She had head and neck pain when undergoing chiropractic

treatment on April 20, 2006.

Claimant’s April 21, 2006 cervical MRI reflected only degenerative findings–small

posterior disc bulges.  Her x-rays on April 25, 2006 showed a “slight” return of her cervical

lordosis.  In addition to having cervicalgia and a mild bulging disc, she was noted to

potentially have fibromyalgia.  She was continued off work.  A note from Dunaway’s office

dated April 28, 2006 reads: “  Spoke [with] pt.  She is now saying neck pain was caused

by injury at work.  She will fill new leave papers out correctly and bring them in.”  Another

note dated May 9, 2006 states that on April 28, Claimant in a phone call with the nurse

stated “that she thinks pain is from job injury which occurred while lifting a heavy pattern

on 3/6/06.”  This is the first mention of the alleged incident in her records.

Claimant first saw Dr. Kevin Jackson on November 22, 2006, and complained of

injuring her upper back and neck while “lifting something.”  X-rays showed a loss of
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cervical spine curvature, but no bony deformities.  She was noted to be tender over her

cervical spinal musculature posteriorly on the left side. She returned on April 11, 2007 and

June 12, 2007 with similar complaints.  When she returned to Jackson on November 13,

2007, she complained of migraines as well.  On December 28, 2007, she complained of

continued “disabling headaches and neck pains,” and stated that her Fibromyalgia pains

had worsened.  In a questionnaire on that date, Jackson listed her diagnoses as

degenerative disc disease, Fibromyalgia, migraines and hypertension.  The objective

findings he noted were x-rays showing changes in the curvature of the cervical spine,

along with moderate degenerative findings.

In a undated letter signed by Jackson, he certified that Claimant would not be able

to assist her attorney in the hearing of this claim originally scheduled for January 15, 2008

“[b]ecause of the injury to her head arising out of her injury at work, Tenna does not

understand even simple questions at times and is not able to comprehend because of her

severe head injury . . . .”  She underwent a steroid injection in her shoulder on June 24

and October 23, 2008, and February 12, 2009.  During the June 24, 2008 visit she

complained of continued “disabling neck pain.”

Non-Medical Records

The non-medical records contained in Respondents’ Exhibit reflect the following:

Claimant on March 16, 2006 filled out a form requesting leave under FMLA, and

attributed it to “cervical spasm [with] cervicalgia.”  Laging denied the request, noting that

Claimant had not been employed for a minimum of 12 months and was thus ineligible for

FMLA.
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Claimant received two written warnings contemporaneously with the alleged

incident.  On February 27, 2006, she was cited for failing to show up for overtime work.

On March 15, 2006 she was written up for wasting material in the manufacturing process.

On October 25, 2005 she signed documents that certified she was informed of the

rules requiring, inter alia, that she report all work-related injuries no matter how small, that

she was informed of how medical care of work-related injuries is handled, and that she had

no health conditions including hypertension.
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ADJUDICATION

A. Constitutionality

As stated above, Claimant filed on December 20, 2007, a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of administrative law judges

are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, ___ S.W.3d ___ (Ark. Ct. App. 2007), pet. for rev. denied, No. O7-268 (Ark. May 3,

2007).  Claimant did not seek to distinguish Long or to argue that it should be modified or

overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Compensability

Claimant contends that she sustained compensable injuries to her right arm, right

shoulder, neck and head on March 6, 2006 at approximately 11:00 a.m. while lifting

patterns used to cut leather for upholstery.  Respondents dispute this, arguing that no

specific incident occurred, “no major cause” evidence exists, and that the alleged injuries

are not supported by objective findings.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body
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that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

A causal relationship may be established between an employment-related incident

and a subsequent physical injury based on the evidence that the injury manifested itself

within a reasonable period of time following the incident, so that the injury is logically

attributable to the incident, where there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

The evidence before me does not reflect any medical evidence, supported by

objective findings, that Claimant sustained injuries to her head, right shoulder or right arm.

Claimant testified that her alleged head injury was in the form of migraine headaches

allegedly caused by her neck condition.  But no objective findings of these headaches are

in the record.  Hence, claims for these alleged injuries must fail at the outset.

As for Claimant’s alleged neck injury, she was documented to have cervical spasms,

including on March 7, 2006 and April 10, 2006.  Muscle spasms can constitute objective
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medical findings.  Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000);

Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  She was also

noted on March 7, 2006 to have a loss of lumbar lordosis, as verified by her x-rays.  The

x-rays on April 25, 2006 showed a “slight” return of her cervical lordosis.  Straightening or

reversal of the lordotic curve can constitute an objective finding.  See Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  Finally, Claimant was prescribed

Flexeril by both Drs. Dunaway and Jackson.  In Fred’s, Inc. v. Jefferson, the Arkansas

Supreme Court affirmed a Commission finding that there were objective findings to prove

the claimant’s injury.  361 Ark. 258, 206 S.W.3d 238 (2005).  There, the claimant when

presenting for medical treatment complained of muscle spasms in her back.  The records

reflected that she was thereafter prescribed Flexeril, among other things.  In holding that

the providing of the prescription was itself objective medical evidence, the court held that

“a reasonable inference from the chronology of events is that the medication and physical

therapy were prescribed to aid [claimant] and to treat her injury.  Any other construction

of these events does not withstand scrutiny or pass the test of reasonableness.”  Id.  Thus,

Claimant has established the existence of a neck injury by objective findings.

In addition, Claimant’s alleged neck injury caused internal or external harm to the

body that required medical services.  Claimant has undergone treatment for it after March

6, 2006 that is documented in the medical records in evidence, and set forth above.

However, after consideration of the evidence, I find that she has not proven by a

preponderance of the evidence that her neck injury arose out of and in the course of her

employment and was caused by a specific incident identifiable by time and place of
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occurrence.  Claimant’s testimony at the hearing was that on March 6, 2006, she

experienced an onset of pain in her neck and right arm and shoulder while lifting a set of

leather-cutting patterns off a rack at Flexsteel.  As she admitted, no one witnessed this

alleged incident.  By her own testimony, while she allegedly went and told Anna McEntire,

the acting supervisor, that she was hurt, she did not tell her that the injury was a work-

related one.  Claimant stated that McEntire should have been aware that the injury was

work-related, based on the context.  However, McEntire’s version was that Claimant told

her that she needed to undergo physical therapy for her neck and wanted to know if she

would get into trouble if she did not work overtime, and that Claimant told her that the

injury happened at home.  Claimant stated that McEntire would not help her report her

alleged injury; but she could not explain, in light of the Flexsteel rule requiring the reporting

of any work-related injury however slight, why she did not go on to report the injury at that

time to Sheila Hall, the supervisor, or Laging, the personnel manager.  McEntire admitted

that a disincentive could exist to releasing someone from duty unless truly necessary, due

to the department-wide production quota.  But she was adamant that she would not have

failed to report a work-related injury per Flexsteel’s policy because to do so would result

in her termination.  She stated that she had reported work-related injuries on three or four

occasions, but when pressed could not identify these workers.

Considering Claimant’s testimony about onset and her ability to relate it to a specific

activity at work, a reasonable conclusion would be that this would be reflected in her

medical records.  The day after her alleged injury, Claimant presented to her personal

physician, Dr. Geoffrey Dunaway, for treatment.  The record of that visit reflects that she
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did not even recite a specific incident from the day before, but rather related that she had

been having neck and shoulder pain along with headaches for the previous one and one-

half weeks.  While she mentioned that her job at Flexsteel required her to cut leather all

day, the note does not reflect that she told of experiencing pain while lifting patterns off a

hook–despite the fact that at the hearing she vividly recalled this causing her onset of pain.

When she presented for chiropractic treatment by Dr. Coats two days later, March 9, 2006,

she had another chance to describe what had happened.  Instead, she stated that her job

involved cutting leather and that she thought that may have caused the problem.  But it

was not cutting leather that allegedly caused her problem, but lifting the patterns off the

hook.  While on the subject of the patterns, I note that while she described the set of

plexiglass patterns as weighing around 40 pounds, McEntire, the lead person in the

leather cutting department, stated that a set of patterns would weigh only five to eight

pounds–a significant difference.  Even when Claimant went in for an NCV, the record of

the visit reflects that she only stated that she works in production at Flexsteel cutting

leather and also had to stretch leather.  Claimant’s version of what happened, according

to her records, changed on April 28, 2006 when someone from Dunaway’s office spoke

with her and noted that she was now attributing her neck problem to a work-related

incident.  A May 9, 2006 note reads that in a call to a nurse on April 28, Claimant stated

that she thought her pain was “from job injury which occurred while lifting a heavy pattern

on 3/6/06.”  As stated above, this is the first reference to this alleged incident in her

records–and it came 53 days after the alleged incident.  Her earlier testimony

notwithstanding, Claimant at the hearing could not explain this gap in her records.
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Claimant’s friend, Garrison, testified at the hearing that she did not observe

Claimant to have head, neck, arm or shoulder problems until March 2006.  But Claimant’s

records document a right shoulder problem that she had on March 14, 2005–nearly a year

before the alleged incident (which also, incidentally, refutes Claimant’s testimony that she

had no preexisting right shoulder injuries).  And Claimant’s first recitation to Dr. Dunaway

of problems for a week and a half would date them back to the last week of February,

2006.  While Garrison testified that Claimant called her on March 6, 2006–the day of

Garrison’s granddaughter’s birthday–and told her of hurting herself when she picked up

some patterns and laid them down, this does not comport with the record of Claimant’s

contemporaneous conversations with her own physician as to what occurred.

Since it bears on the matter of her credibility, I have also taken note that Claimant

testified that she reported having a work-related injury to Laging on March 17, 2006, and

that this was the only conversation the two of them had about this.  However, Claimant in

her deposition testified that they had two or three conversations about the matter, including

one on March 9, 2006.  Both Garrison and Laging gave conflicting testimony, and placed

the conversation in question in mid-April 2006.  Laging by his notes recalled the

conversation as having taken place on April 17, 2006–42 days after the alleged injury and

only eleven days before Claimant informed Dr. Dunaway’s office that she believed she was

injured while lifting patterns at work.  His testimony was that Claimant told him that she and

her husband thought at this time that her injuries should fall under workers’ compensation.

When Claimant earlier sought leave for her alleged injury–via a FMLA request on

March 16, 2006, 10 days after the alleged incident–she gave her reasons for the request
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as “Cervical spasm [with] cervicalgia,” and made no effect to describe how she came to

have the conditions.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.  After consideration of all of the testimonial

and documentary evidence in this case, I cannot credit the testimony of Claimant or

Garrison that Claimant suffered an injury while lifting patterns on March 6, 2006.

I am not unmindful of the testimony or written opinion of Dr. Jackson.  He wrote on

October 22, 2008 that it was his opinion within a reasonable degree of medical certainty

that the alleged pattern-lifting incident that the major cause of the need for treatment of

claimant’s neck, shoulder, right arm and head.  However, in his deposition testimony he

stated that the first line of the opinion was in error because Claimant never described

lifting 40 pounds of leather-cutting patterns.  Jackson also made it clear in the deposition

that while he still held to the above opinion, it was based on the veracity of Claimant in

relating what actually occurred.  But as noted above, I have not found that account to be

credible.  The Commission is entitled to review the basis for a physician’s opinion

assessing its weight and credibility.  Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975
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S.W.2d 857 (1998).  Because Dr. Jackson’s opinion was not based on an accurate history,

it is not worthy of reliance in determining compensability.  See id.

In light of the foregoing, I cannot find that Claimant injured her neck while lifting a

set of leather-cutting patterns on March 6, 2006 without resorting to speculation and

conjecture, which I cannot do.  Speculation and conjecture cannot serve as a substitute

for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

She has not proven by a preponderance of the evidence that she sustained a

compensable injury.

C. Balance of the Issues

Because of the above findings, the issues of whether Claimant provided notice

pursuant to Ark. Code Ann § 11-9-701 (Repl. 2002) and whether she is entitled to

reasonable and necessary medical treatment are moot and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, Claimant’s

claim must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


