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CINCINNATI INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED JULY 1, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by WILLIAM C. FRYE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 1, 2009, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.  A pre-hearing conference was conducted on March 18, 2009, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The prior opinions of September 13, 2007 and January 22, 2009 are final and

res judicata.

2.   Respondent has accepted and is paying permanent partial disability benefits

based on a 13% impairment rating.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Wage loss disability.

2.   Attorney fee.

The claimant contends that her loss of earning capacity greatly exceeds her

impairment rating and that she should therefore be awarded wage loss disability in regard
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to her permanent injury.  She further contends her attorney is entitled to an appropriate

attorney’s fee. 

The respondents contend that the claimant has undergone three surgeries for a L1-

2 disc herniation by Drs. Johnson, Boxell, and Standefer.  Claimant underwent a functional

capacity evaluation that indicated she could perform sedentary-type work.  Respondents

contend that vocational rehabilitation is being provided to the claimant and that the

claimant will be able to return to gainful employment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 18, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that she has suffered a loss in wage earning capacity in an amount equal to 25% to the

body as a whole.

3.   Respondent has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 25% to the body as a whole.

FACTUAL BACKGROUND

On November 16, 2005 the claimant and other employees of respondent were

traveling by car to a mandatory meeting in Springfield, Missouri, when their vehicle was

struck from behind by another vehicle.  Following a hearing an opinion was filed on April
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24, 2006 finding that claimant had suffered a compensable injury to her back as a result

of that accident.

After claimant’s accident she had sought medical treatment from her family

physician, Dr. White, who ordered an MRI scan which revealed a small herniation at the

L1 level.  Claimant eventually came under the care of Dr. Johnson, neurosurgeon, who

performed surgery in June 2006.  Claimant was released by Dr. Johnson on September

12, 2006 with a 10% impairment rating.

Shortly after her release by Dr. Johnson claimant came under the care of Dr. Boxell.

Dr. Boxell performed a fusion surgery on November 13, 2006, which included the insertion

of hardware in claimant’s lumbar spine.  Following a second hearing, an opinion was filed

on April 3, 2007 finding that respondent was liable for payment of the surgery performed

by Dr. Boxell.  That opinion was appealed by the respondent and was affirmed and

adopted by the Full Commission in an opinion filed September 13, 2007.

Claimant testified that after the second surgical procedure she had some temporary

relief of her back pain but soon developed problems caused by the hardware.  Claimant

returned to Dr. Boxell for treatment, but in a letter dated May 17, 2007 he terminated

claimant as a patient for “erratic behavior and inability to be honest with this office.”  Dr.

Boxell went on to indicate that removal of claimant’s spinal hardware might be needed, but

it was not an emergency and the hardware was not broken.

Claimant subsequently came under the care of Dr. Standefer and he performed

surgery to remove the hardware on November 16, 2007.  In a report dated January 7,

2008, Dr. Standefer noted that claimant had failed to show up for an appointment for the

third time and he indicated he would not perform any further clinical assessment of the

claimant.  In a report dated March 11, 2008, Dr. Standefer indicated that he had removed

claimant’s hardware and had confirmed that she had a solid fusion.  He noted that claimant

had a mild degenerative disc at the L4-5 level which was of no clinical significance.  He
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also noted that claimant’s neurological exam was normal and that claimant could resume

employment with the avoidance of heavy lifting and repeated bending.  Dr. Standefer

placed no other restrictions on the claimant.  

Following her release by Dr. Standefer, claimant sought medical treatment from Dr.

Blankenship.  Dr. Blankenship proposed a fourth surgical procedure on the claimant’s

lumbar spine.  Respondent denied liability for this surgical procedure and a third hearing

was conducted.  In an opinion filed January 2, 2009, a finding was made that the surgery

proposed by Dr. Blankenship was not reasonable and necessary for claimant’s

compensable injury.   That opinion was not appealed.  

Claimant has now filed this claim contending that she is entitled to permanent partial

disability benefits for wage loss as a result of her compensable injury.

ADJUDICATION

When considering claims for permanent partial disability benefits in excess of the

percentage of permanent physical impairment, the Commission may take into account

several factors.  These factors include the percentage of permanent physical impairment,

the claimant’s age, education, work experience, and all other matters reasonably expected

to affect their future earning capacity.  A.C.A. §11-9-522(b)(1).  

After consideration of the relevant wage loss factors in this particular case, I find

that claimant has met her burden of proving by a preponderance of the evidence that she

has suffered a loss in wage earning capacity in an amount equal to 25% to the body as a

whole.  

First, it should be noted that claimant has been assigned a permanent physical

impairment rating in an amount equal to 13% to the body as a whole as a result of her

compensable injury.  Respondent has accepted and paid this rating.  

The evidence also indicates that claimant is 44 years old and she has a twelfth



5Gann (F513625)

grade education.  In addition, the claimant underwent vocational training for nine months

as a dental assistant.  Following that training the claimant worked as a dental assistant for

approximately 14 years.  In addition, claimant’s other jobs have also included work as an

apartment manager and work on cellular towers.  Claimant testified that she worked in the

field on cellular towers for approximately one year before becoming a safety director for

that type of work.  However, her work as a safety director still required her to physically

climb the towers.  Finally, claimant worked for the respondent selling cellular phones and

satellite television services.  In addition to her work at the respondent’s store location, she

was also required to occasionally set up a booth at various community events in an

attempt to sell phones.  Claimant testified that her job with respondent required a lot of

sitting and standing.  

The claimant underwent a functional capacities evaluation on December 29, 2008.

The functional capacity evaluation report indicates that claimant gave a reliable and

consistent effort with 56 of 61 consistency measures within expected limits.  The

evaluation indicated that claimant demonstrated the ability to perform work at the

sedentary level.  The report specifically indicates that claimant demonstrated the ability

to occasionally perform a bimanual lift of up to 15 pounds when lifting from floor to

shoulder level.  In addition, claimant demonstrated the ability to perform intermediate

reaching, handling, and fingering on a constant basis.  Claimant also demonstrated the

ability to walk, push a cart, pull a cart, balance, climb stairs, reach overhead, reach with

five pounds of weight, sit and stand on a frequent basis.  Finally, claimant demonstrated

the ability to occasionally carry up to 15 pounds as well as kneel, crouch, and stoop.  

Since undergoing the functional capacities evaluation claimant has made some

effort to obtain employment.  Claimant testified that she reads her local newspaper in

Grove, Oklahoma, looking for work.  Claimant testified that on one occasion the

respondent’s Grove office was hiring and she contacted the store manager but was not
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hired.

Subsequent to the functional capacities evaluation, the respondent obtained the

services of Heather Taylor to assist claimant in returning to work.  Taylor wrote an initial

vocational rehabilitation report on March 17, 2009.  Taylor indicated in that report that

based upon claimant’s educational background and work experience she believed the

claimant had significant transferrable skills that she could utilize in returning to work in a

sedentary-type position.  She noted that the abilities outlined in the functional capacities

evaluation were the types of abilities found in office-type jobs.  Taylor also noted that

claimant had various transferrable skills such as customer service, retail sales

management, inside sales, medical terminology, bookkeeping, various computer and

clerical skills, and knowledge of real estate leasing.

After that initial report no further action was taken due to the fact that claimant was

scheduled to undergo “female surgery” which would require eight to ten weeks of recovery

time.

A vocational progress report was written by Taylor on May 18, 2009.  Taylor

indicates in that report that she had spoken with claimant on May 7, 2009 and that claimant

was planning to start a home daycare center.  Taylor also completed a job market survey

identifying job opportunities for claimant in the Grove and Miami, Oklahoma area with

hourly wages ranging from $8.00 to $12.00 per hour.

With respect to the home daycare job, claimant testified that she wanted to open

a daycare center in her home taking care of school age children during the summer.

Claimant testified that she believed that this would best suit her physical restrictions

because she would be able to lie down on her couch as needed while still watching the

children.  Claimant testified that because of her back pain it is necessary for her to lie

down for 15 to 20 minutes every two to three hours.  Claimant testified that she ran an ad

in the paper advertising her home daycare center and that as of the time of the hearing
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she had one child she was watching at the rate of $75.00 per week.  Claimant testified that

it was her hope to have up to six children in her home.

In summary, in considering the extent of claimant’s wage loss disability, there are

various factors to consider.  In this particular case, the claimant has undergone three

separate surgical procedures and she has been assigned a permanent physical

impairment rating in an amount equal to 13% to the body as a whole.  In addition, claimant

has undergone a functional capacities evaluation which indicates that she is capable of

performing only sedentary-type work.  However, based upon her prior jobs, claimant does

have transferrable job skills which would allow her to perform sedentary-type work.  These

transferrable job skills are reflected in Taylor’s initial vocational rehabilitation report of

March 17, 2009.  Based upon those transferrable skills, Taylor compiled a list of various

job opportunities which would be available to claimant in the Grove and Miami, Oklahoma

area with hourly wages ranging from $8.00 to $12.00 per hour.  At the time of the hearing

claimant had chosen to operate a home daycare center and she currently has one child

for which she is being paid $75.00 per week.  If claimant were able to watch six children

she would earn approximately $450.00 per week.  However, claimant has only one child

at this time.

After consideration of the relevant wage loss factors presented in this case, I find

that claimant has suffered a loss in wage earning capacity in an amount equal to 25% to

the body as a whole.  While claimant is limited to sedentary work and she has some

transferrable sedentary skills, the evidence nevertheless indicates that claimant has

suffered a loss in wage earning capacity in an amount equal to 25% to the body as a

whole.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that
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she has suffered a loss in wage earning capacity in an amount equal to 25% to the body

as a whole.  Accordingly, claimant is entitled to permanent partial disability benefits in an

amount equal to 25% to the body as a whole over and above her 13% permanent

impairment rating.  Respondent has controverted claimant’s entitlement to permanent

partial disability benefits in an amount equal to 25% to the body as a whole.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $371.00.

IT IS SO ORDERED.

                                                                 
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


