
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F513625

TRACY GANN, Employee  CLAIMANT

RUSSELL CELLULAR, Employer  RESPONDENT

CINCINNATI INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED JANUARY 22, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by WILLIAM C. FRYE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 5, 2009, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on November 24, 2008, and a pre-

hearing order was filed on November 26, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The Full Commission opinion of September 13, 2007 is final and res judicata.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment; specifically, surgery as

recommended by her treating physician.

The claimant contends that her authorized treating physician has recommended

additional surgery and that the surgery is necessitated as a result of her compensable

injury.  The claimant contends that the respondents should be found liable for the

recommended surgery.

The respondent contends that surgery is not reasonable and necessary.
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From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Full Commission opinion filed September 13, 2007 is final and res judicata.

2.   Claimant has failed to prove by a preponderance of the evidence that surgery

proposed by Dr. Blankenship is reasonable and necessary for her compensable injury.

FACTUAL BACKGROUND

On November 16, 2005 the claimant and other employees of the respondent were

traveling by car to a mandatory meeting in Springfield, Missouri when their vehicle was

struck from behind by another vehicle.  Following a hearing on April 3, 2006, an opinion

was filed by this administrative law judge on April 24, 2006 finding that claimant had

suffered a compensable injury to her back as a result of the accident.   

After her accident the claimant sought medical treatment from her family physician,

Dr. White, who ordered an MRI scan which revealed a small herniation at the L1 level.

Claimant eventually came under the care of Dr. Johnson, neurosurgeon, who performed

surgery in June 2006.  Claimant was released by Dr. Johnson on September 12, 2006 with

a 10% impairment rating.

Shortly after her release by Dr. Johnson claimant came under the care of Dr. Boxell

in October 2006.  Dr. Boxell performed fusion surgery on November 13, 2006 which

included the insertion of hardware in claimant’s lumbar spine.   

A second hearing was conducted in this claim on March 12, 2007, and in an opinion

filed April 3, 2007, I found that respondent was liable for payment of the surgery performed
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by Dr. Boxell.   This opinion was appealed by the respondent and was affirmed and

adopted by the Full Commission in an opinion filed September 13, 2007.

Claimant testified that following the second surgical procedure by Dr. Boxell she had

some temporary relief of her back pain but soon developed problems caused by her

hardware.   Claimant returned to Dr. Boxell for treatment, but in a letter dated May 17,

2007, he terminated claimant as a patient for “erratic behavior and inability to be honest

with this office.”   Dr. Boxell went on to indicate that removal of claimant’s spinal hardware

might be needed, but it was not an emergency and the hardware was not broken.

Claimant subsequently came under the care of Dr. Standefer and he performed

surgery to remove the hardware on November 16, 2007.  In a report dated January 7,

2008, Dr. Standefer noted that claimant had failed to show up for an appointment for the

third time.  As such, he indicated he would not perform any further clinical assessment of

the claimant.  In a report dated March 11, 2008, Dr. Standefer indicated that he had

removed claimant’s hardware and had confirmed that she had a solid fusion.  He noted

that claimant had a mild degenerative disc at the L4-5 level which was of no surgical

significance.  He noted that claimant’s neurological exam was normal and that claimant

could resume employment with the avoidance of heavy lifting and repeated bending.  Dr.

Standefer placed no other restrictions on the claimant.

While claimant had been receiving medical treatment from Dr. Standefer, she had

also been receiving pain management from Dr. Anthony.  Dr. Anthony in a report dated

April 25, 2008 indicated that claimant was at maximum medical improvement from a pain

management standpoint.

Claimant next sought medical treatment from Dr. Blankenship.  Dr. Blankenship

originally ordered claimant to undergo physical therapy and when that treatment did not

improve claimant’s condition Dr. Blankenship proposed a fourth surgery.  It is this surgery

which is the subject of the current hearing.
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ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.   Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 32 (2004).   What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Gansky v. Hi-Tech Engineering, 325

Ark. 163, 924 S.W. 2d 790 (1996);  White Consolidated Industries v. Galloway, 74 Ark.

App. 13, 45 S.W. 3d 396 (2001).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that the surgery proposed by Dr. Blankenship is reasonable

and necessary.  First, it appears clear from a review of the medical records that the surgery

proposed by Dr. Blankenship is complicated and may offer little chance in improvement of

claimant’s condition.  In fact, even Dr. Blankenship appears to have concerns with regard

to the surgery based in part upon the fact that claimant did not feel that any of the prior

surgical interventions had been of benefit and her dissatisfaction with her prior treating

physicians.  He also noted that he could not assign a percentage with regard to potential

improvement in claimant’s pain as a result of the surgical procedure.

I told her she needs to understand that this is a
huge operation any way that you look at it.  She
also needs to understand my concerns about
the fact that she has not felt like that any surgical
intervention has been of benefit to her and she
has not had really anything good to say about
her treating physicians up to date and has also
expressed some dissatisfaction with my care
and taking her off of her medications.

***

I have told her I still want her to go home and
think this over because I can put absolutely no
percentage of improvement in her pain on this
surgical procedure.  This is something that is
very theoretic.   
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***
I have told her that it is even somewhat unknown
as to exactly what I would have to do surgically
when we were in there.

Following Dr. Blankenship’s recommendation, the respondent has solicited opinions

from three other treating physicians with regard to the reasonableness and necessity of the

proposed surgery by Dr. Blankenship.   First, respondent obtained an opinion from Dr.

Fitzgerald of the Medical Review Institute of America.  Dr. Fitzgerald’s report is contained

in the documentary evidence submitted by the respondent.  Dr. Fitzgerald opined that the

proposed surgery was not medically appropriate at this time.  He noted that the risk of

surgery through the claimant’s chest and abdomen far outweigh the minimal benefit that

may occur if the surgery were successful.  In stating his opinion, Dr. Fitzgerald indicated

that he was relying upon the ODG guidelines.  Claimant contends that these guidelines

have not been adopted by the Commission; therefore, Dr. Fitzgerald’s opinion is entitled

to little or no weight.  While I agree that the Commission has not adopted the ODG

guidelines, Dr. Fitzgerald’s opinion as to the reasonableness and necessity of the proposed

surgery is essentially the same opinion as that of Dr. Standefer and Dr. Mangels.

As previously noted, claimant underwent surgery to have her hardware removed by

Dr. Standefer in November 2007.  In a letter dated December 16, 2008, Dr. Standefer

indicated that he did not believe additional surgery would benefit the claimant.

     It has been brought to my attention that the patient
has been considered a candidate for surgical treatment
for her back pain.  Apparently, the proposed procedure
is one that involves iatrogenic fracture of the thoracolumbar
spine to permit realignment and re-fusion.

     Although I am not adverse to Ms. Gann pursuing any
surgical treatment that she desires, I would be skeptical
that such a procedure would have a high likelihood of
providing her with significant improvement.  Historically,
she has not faired well from previous attempts at spinal
fusion.  She was referred to our neurosurgical offices
for consideration for instrumentation removal, which was
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ultimately conducted without complication on July 16,
2007.   She was released to resume employment with
restrictions of avoidance of heavy lifting and avoidance
of repeated bending on March 11, 2008.  Upon previous
review of radiographic studies and exam, I am skeptical
that any additional surgery would provide her with much
in the way of additional benefit.

Respondent also had claimant undergo an evaluation by Dr. Mangels for a second

opinion.  Claimant was first evaluated by Dr. Mangels on September 24, 2008, and in a

report of that date he expressed doubt that the proposed surgical procedure would be of

benefit to the claimant.   

     This is a very extensive unusual procedure in my
opinion and one that carries with it a fairly high risk
of complication and non-improvement.

***
    My gut feeling is that the patient does not have a
surgical problem and does not warrant any further
spinal surgery.

Dr. Mangels in that report indicated that before he gave a final opinion he wanted

to review previous x-rays of the claimant’s thoracic spine to assess any progressive

deformity.  Following his review of those previous x-rays, Dr. Mangels authored a report

dated October 1, 2008.  He noted that while those x-rays did reveal that claimant had mild

to moderately worsening kyphosis, he was still of the opinion that claimant would not

benefit from the procedure and he noted that the procedure itself was “a bit extreme.”

     I feel that despite her mild to moderately worsening
kyphosis, the thorocolumbar surgery that Dr. Blankenship
recommended to her probably is a bit extreme.  I person-
ally would not feel comfortable performing this surgery,
nor do I think she stands a significant change of improve-
ment, and has some significant risks associated with this
procedure.  I feel that she probably will not benefit from
this redo thorocolumbar surgery that he proposed to her
despite the fact that her kyphosis seems to be a little
worse over time.  However, I do feel that offering her
additional surgery is not completely unreasonable, given
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her worsening kyphosis.

Thus, according to Dr. Mangels’ report of October 1, 2008, it is apparent that he

does not agree with the surgery proposed by Dr. Blankenship.  However, his statement that

offering the additional surgery is not completely unreasonable would be somewhat

supportive of claimant’s contention.  In response, respondent asked Dr. Mangels to clarify

his opinion and he did so in a letter dated October 30, 2008.

Specifically Mr. Frye asked me to make some clarification
with regards to the surgical procedure that has been
recommended by Dr. Blankenship, a neurosurgeon in
Arkansas.  I was asked to comment further on whether
or not I felt that the surgery recommended by Dr.
Blankenship was reasonable and necessary and whether
or not it would provide Mrs. Gann with relief of her
symptoms.  I stated in my note dated 10/1/08 that I
felt the patient probably would not benefit from this
extensive redo thorocolumbar fusion surgery that he
proposed to her, although it is true that she has had
a mild to moderate degree of worsening of her kyphosis
since her thoracic hardware has been removed.  

***

I feel that Mrs. Gann is best served by not having this
procedure despite her mild to moderately worsening
kyphosis.  I feel that she warrants chronic pain manage-
ment and followup serial x-rays to follow her thoracic
and lumbar alignment over time instead of having
surgery.  I do not feel that the surgery Dr. Blankenship
recommended is reasonable and absolutely necessary.
As I told the patient, her significant other and her nurse
case manager, I would not perform the procedure that
Dr. Blankenship recommended nor would I offer her
surgical intervention at this point at all.  I do not feel
that the surgical procedure that Dr. Blankenship 
recommended to her would provide her with relief
of her symptoms whatsoever.

Thus, three physicians have opined that the surgery proposed by Dr. Blankenship

is not reasonable and necessary.  These physicians include Dr. Fitzgerald who performed

a peer review and based his opinion on the ODG guidelines which have not been adopted
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by the Commission.  However, his opinion with regard to the surgery is the same as the

opinion of Dr. Standefer and Dr. Mangels.  Dr. Standefer has been one of claimant’s

authorized treating physicians and he performed surgery to remove her hardware.  He has

opined in a report dated December 16, 2008 that additional surgery would not provide

claimant with any significant improvement.  In addition, claimant has also been evaluated

for a second opinion by Dr. Mangels.  Dr. Mangels has opined that the surgery is not

reasonable and necessary and would not provide claimant with any relief from her

symptoms.  Instead, Dr. Mangels has recommended treatment to include chronic pain

management and follow-up serial x-rays.  Finally, it should be noted that even Dr.

Blankenship has expressed concern over the proposed surgical treatment based upon

claimant’s statements that prior surgical interventions have been of no benefit and the fact

that she has expressed dissatisfaction with all of her treating physicians, including himself.

Finally, he also indicated that he could put no percentage of improvement in her pain as

a result of the proposed procedure.

Based upon the medical opinions of Drs. Mangels and Standefer which I find to be

credible and entitled to great weight, as well as the reservations expressed by Dr.

Blankenship himself, I find that claimant has failed to prove by a preponderance of the

evidence that the surgery proposed by Dr. Blankenship is reasonable and necessary for

treatment of her compensable injury.

ORDER

Claimant has failed to prove by a preponderance of the evidence that the surgical

procedure proposed by Dr. Blankenship is reasonable and necessary for treatment of her

compensable injury.  Therefore, her claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the
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hearing transcript in the amount of $592.80.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


