
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F713384

KELLY GALLOWAY CLAIMANT

TYSON FOODS, INC., SELF INSURED RESPONDENT

                                                       

OPINION FILED JULY 6, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort Smith,

Sebastian County, Arkansas.

Claimant represented by SHERRI McDONOUGH, Attorney, Hot Springs, Arkansas.

Respondents represented by KENNETH BUCKNER, Attorney, Pine Bluff, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 7, 2009, in Fort Smith,

Arkansas. A pre-hearing order was entered in this case on February 4, 2009.  This

pre-hearing order set out the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the present time. A copy of the pre-hearing

order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby

accepted:

 1.On all relevant dates prior to March 15, 2007,  the

relationship of employee-self insured employer-third party

administrator existed between the parties.

2. The appropriate weekly compensation benefits are

$232.00 for total disability and $174.00 for permanent
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partial disability.

3. The claim is controverted in its entirety.

4. The respondents are entitled to a set off against any

benefits awarded for any group benefits paid.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the claimant sustained a compensable injury

to his right shoulder and arm, either as the result of a

specific incident in January of 2007, and/or as a result of

cumulative trauma over time.

2. The claimant’s entitlement to medical services,

temporary total disability from May 31, 2007 through May

15, 2008, and permanent partial disability benefits for both

permanent physical impairment and wage loss disability.

3. Appropriate attorney’s fee.

In regard to these issues, the claimant contends:

  

“Claimant contends that he sustained an injury to his right

shoulder and arm identifiable by time and place of

occurrence in January 2007, exact date unknown, when

he was lifting heavy tubs of chicken and ice and stacking

them.  In the alternative, claimant contends his injury to his

right shoulder and arm came on gradually as a result of

rapid repetitive work he did as a laborer at Tyson’s

stacking heavy tubs and hanging chickens.  Claimant

contends he is entitled to TTD benefits from May 31, 2007
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to May 15, 2008.  Claimant contends he is entitled to

medical benefits for the injury; specifically, claimant

contends he is entitled to medical benefits for the

treatment he had at Williams Medical Clinic, Orthopaedic

Associates of Arkansas in Hot Springs, including two

surgeries, and the physical therapy he has had following

the surgery. Claimant also contends he is entitled to PPD

benefits for the 20 percent impairment rating assigned by

his surgeon, mileage in the amount of $2,218.36, and an

attorney’s fee for controversion. Claimant also contends

he is entitled to additional wage loss benefits since his

injury prevents him from obtaining employment at the

same level he performed prior to the injury. Claimant is

willing, and in fact eager, to explore rehabilitation.”

 

In regard to these issues, respondents contend:

“The respondents contend at this time that the claimant

cannot meet his burden of proof of compensability,

entitlement to temporary total disability benefits, medical

benefits and any other type of benefit.  It is further

contended that the claimant at no time gave proper notice

of work related difficulties.”

 DISCUSSION

I. COMPENSABILITY

   The central issue in this case is whether the claimant sustained a

“compensable injury” to his right shoulder and arm (apparently his elbow).  The

burden rests upon the claimant to prove all of the facts necessary to establish these

alleged “compensable” injuries. 

 The first of these requirements are found in Ark. Code Ann. §11-9-102(4)(D).

This subsection requires the claimant to prove, by medical evidence, the actual

existence of the physical injury or damage, which is alleged to be compensable.
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Further, the claimant must show that the actual existence of this physical injury or

damage is supported by “objective findings”, as that term is defined by Ark. Code

Ann. §11-9-102(16)(A)(i).  

The claimant has alternatively contended that he sustained compensable

injuries to his right shoulder and right arm, presumably in the area of his elbow, as

the result of either a specific employment-related incident in early 2007, or as the

result of cumulative trauma over time.  Thus, the claimant must show that any

medically established and objectively documented physical injury or damage also

satisfies all of the definitional requirements for a “compensable injury”, under either

Ark. Code Ann. §11-9-102(4)(A)(i) or §11-9-102(4)(A)(ii). 

The definitional requirements for a “compensable injury” under Ark. Code Ann.

§11-9-102(4)(A)(i) are:

(1) The physical injury or damage must arise out of and

occur in the course of the employment;

(2) The physical injury or damage must be caused by a

specific incident;

(3) The physical injury or damage must be identifiable

by time and place of occurrence;

(4) The physical injury or damage must cause internal

or external physical harm to the claimant’s body;

(5) The physical injury or damage must be sufficient to

require medical services or result in disability.

              The definitional requirements for a “compensable injury”, under Ark. Code
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Ann. §11-9-102(4)(A)(ii)(a) are:

(1) The physical injury or damage must arise out of and

occur in the course of the employment;

(2) The physical injury or damage must cause internal

or external physical harm to the claimant’s body;

(3) The physical injury or damage must be in the form

of carpal tunnel syndrome or be caused by rapid

repetitive motion.

For injuries falling under the definition of Ark. Code Ann. §11-9-102(4)(A)

(ii)(a), the claimant must further satisfy the statutory requirements for a

“compensable injury” that are contained in Ark. Code Ann. §11-9-102(4)(E)(ii).

Under this subsection, the claimant must prove that the compensable injury portion

of the “resultant condition” (i.e. the  total damage) was the “major cause” of either his

need for medical treatment or any  disability he has experienced (either temporary

or permanent). The term “major cause” is defined by Ark. Code Ann. §11-9-

102(14)(A) as more than 50 percent of the cause.

In the present case, the claimant has clearly “established” by medical

evidence, the actual existence of physical injuries or damage involving his right

shoulder and his right arm in the area of his elbow.  The medical reports and records

of Dr. Robert Williams, a general practitioner, reflect that the claimant has been

diagnosed by Dr. Williams as suffering from “tennis elbow” or epichondylitis and

either bursitis or a torn rotator cuff involving the right shoulder. The medical reports

and records of Dr. J. Kevin Rudder, an orthopaedic surgeon, reflect that Dr. Rudder
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has diagnosed the claimant’s right shoulder difficulties as impingement syndrome,

tendinitis of the supraspinatus tendon, subacromial bursitis of the biceps tendon,

significant degenerative changes of the acromioclavicular joint, and ultimately a

small tear of the rotator cuff at the musculotendinous junction.  

The actual existence of  epichondylitis involving the claimant’s right elbow, in

early 2007, does not appear to be  supported at that time, by the presence of any

“objective findings”. The last “objective” abnormality, which involved the claimant’s

right elbow, was the visual observation of swelling and crepitus of this joint that was

observed and noted in the respondent’s nursing records in early 2006.  There is no

evidence that the  claimant received or even sought any further medical services for

his 2006 right elbow difficulties, after April 5, 2006.  Thus, his 2006 right elbow

difficulties appear to have resolved by mid 2006.  All of the nurse’s records and the

records of Dr. Williams in early 2007, fail to record the observation of any objective

physical abnormality that would involve the claimant’s right elbow.  The reports and

records of Dr. Rudder fail to mention any objective abnormality involving the

claimant’s right elbow, and,  in fact, even fail to note any subjective complaints

involving the claimant’s right elbow.  

After consideration of all the evidence presented, it is my opinion that the

claimant has failed to prove the actual existence of any physical injury to his right

elbow, in early 2007, that would be supported by “objective findings”.  This

specifically involves the diagnosis of lateral epichondylitis of the right elbow that was
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diagnosed by Dr. Williams on March 15, 2007.  This diagnosis by Dr. Williams

appears to be based solely on the claimant’s subjective complaints.   Thus, the

claimant has failed to satisfy the statutory requirement for a “compensable injury” to

this portion of his body, that is mandated by  Ark. Code Ann. §11-9-102(4)(D).  

On the other hand, the various diagnoses of the claimant’s right shoulder

difficulties, made by Dr. Williams and Dr. Rudder,  are amply supported by “objective

findings”.  The bursitis and tendinitis, the degenerative changes of the

acromioclavicular joint, and the subsequent small tear of the rotator cuff at the

musculotendinous junction are all supported by objective abnormalities.  These

“objective findings” consist of abnormalities of the claimant’s right shoulder that were

shown on the right shoulder MRI and the subsequent visual observations made by

Dr. Rudder during his two surgical procedures.  

After consideration of all the evidence presented, it is my opinion that the

claimant has “established by medical evidence”, which is supported by “objective

findings”, the actual existence of the various physical injuries or damage to this right

shoulder diagnosed by Dr. Rudder and Dr. Williams.  Thus, the claimant has

satisfied the statutory requirements of Ark. Code Ann. §11-9-102(4)(D), in regard to

these diagnosed physical injuries or damage.

In order to prove that the medically established and objectively documented

physical injuries or damage to the claimant’s right shoulder “arose out of and in the

course of” his employment, which is a requirement for an injury to be “compensable”,
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under  Ark. Code Ann. §11-9-102(4)(A)(i) and §11-9-102(4)(A)(ii)(a), the claimant

must prove that there is a causal relationship between the medically established and

objectively supported physical injuries or damage to his right shoulder and his

employment with the respondent. For injuries defined under Ark. Code Ann. §11-9-

102(4)(A)(i), that employment-related cause must be a “specific incident”.  For

injuries defined under Ark. Code Ann. §11-9-102(4)(A)(ii)(a), this employment-

related cause must involve “rapid repetitive motion” of the injured portion of his body.

However, he need not prove the existence of such a causal temporal relationship to

an absolute certainty.  All that is required is that such a causal relationship is likely

or probable.  

The claimant’s own testimony is the only direct evidence that he has presented

to prove both the occurrence of a specific employment-related incident and a causal

relationship between this incident and his difficulties with his right shoulder.

Although the testimony of a party is never considered uncontradicted, this does not

mean that it can be arbitrarily disregarded.  If such testimony is credible, it may be

sufficient, in and of itself, to prove any fact it is legally competent to address.

Clearly, the claimant’s testimony would be legally competent to prove the actual

occurrence of a specific employment-related incident and a reasonably close

temporal relationship between this incident and the initial onset of difficulties with his

right shoulder, which would be indicative of the occurrence of the medically

established physical injuries or damage to this portion of his body.
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In his testimony, the claimant attempted to describe a specific incident when

he was lifting a particular tub and experienced a sharp pain in his right shoulder

(T.21).  However, his testimony indicated that this alleged incident occurred

sometime after he had begun experiencing difficulties with his right shoulder.  He

was unable to identify with any degree of specificity, the date upon which this

incident occurred (T.21).  He further testified that at the time this incident occurred,

he stopped working and was taken by other personnel to the nurse’s station. Finally,

he stated that immediately following this incident, he returned to Dr. Williams.  

However, there is no mention in the respondent’s nursing logs of any visit

involving a specific work related injury to the claimant’s right shoulder.  In fact, there

is no mention in these records of any difficulties, whatsover, involving the claimant’s

right shoulder.  Kristy Bowen Stancil, the plant nurse, testified that she had reviewed

the claimant’s medical record and had been unable to find any record of complaints

involving the claimant’s right shoulder. She further testified that she did not recall the

claimant ever complaining to her of difficulties with his right shoulder or seeking

services at the plant nurse’s office for difficulties with his right shoulder.  Cassandra

Looney, the claimant’s supervisor, stated that she did not recall any specific

employment-related injury to the claimant’s right shoulder or that the claimant ever

even made any complaints of difficulties with his right shoulder.  Even more

importantly, there is no mention of such an  incident in any of the reports and records

of Dr. Williams. 
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After consideration of all the evidence presented, it is simply my opinion that

the claimant’s testimony is not contradicted by other more credible evidence and is

not sufficiently credible to prove either the actual occurrence of a specific

employment-related incident or the existence of a causal relationship between such

an incident and any difficulties which he may have subsequently experienced with

his right shoulder.  Thus, the claimant has failed to prove two of the necessary

requirements for his right shoulder difficulties to constitute a “compensable injury”,

under Ark. Code Ann. §11-9-102(4)(A)(i), i.e. that his right shoulder difficulties were

caused by a specific employment-related incident and are identifiable by time and

place of occurrence. 

Next, it becomes necessary to address the issue of whether the claimant has

proven the necessary requirements for his right shoulder difficulties to constitute a

“compensable injury”, under  Ark. Code Ann. §11-9-102(4)(A)(ii)(a).  This subsection

does not require a specific incident.  Nor does it require that the injury be identified

by time and place of occurrence.  However, the claimant must still prove that his

employment activities for this respondent were a likely or probable cause of his right

shoulder difficulties and that these employment activities involved “rapid repetitive

motion”.

At the hearing, the claimant testified that his difficulties with his right shoulder

began in February of 2007 (T.13).  He denied experiencing any difficulties with his

right shoulder, prior to that time (T.12).  He testified that when these difficulties
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began, he was also having trouble with his right elbow.  It was his  testimony that,

before March of 2007, he had gone to the nurse’s station and had reported

experiencing difficulties with both his right shoulder and his right elbow (T.14).  He

indicated that in February of 2007, he began missing work as the result of his right

shoulder difficulties (T.13).  It was his testimony, prior to March of 2007, that he also

informed his supervisor, Cassandra Looney, that he was experiencing difficulties

with his right shoulder.  He stated that, as a result of this conversation, she assigned

him  to a lighter job (T.15).  He stated that, when he first reported his shoulder

difficulties to the plant nurse, it was nurse Kristy Stancil.  He testified that he

specifically told her that he was having sharp pains in his right shoulder. (T.15)   He

also testified that he reported his right shoulder difficulties to another plant nurse,

named Nancy, and that she gave him some Bengay or liniment to put on his shoulder

(T.16).  It was his testimony that he finally went to his family doctor, Dr. Robert

Williams, on March 15, 2007, because he was having too much pain in his shoulder

to be able to work and the respondent wasn’t doing anything about it.  He

acknowledged that Dr. Williams had recorded a history that his difficulties had began

on March 12, 2007, but denied that this was accurate.   His somewhat confusing

explanation is as follows:

“Well, because probably the time I took off, like a week

before, and the pain would stop, and then, when I would

go back to work, it would just swell back up in just a few

days; just come and go.” (T.18)
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It was his further testimony that he had taken a lot of work off in January and

February of 2007, for periods of thee days to two weeks, because of his shoulder

difficulties.  He acknowledged that he had told Dr. Williams that his shoulder and

elbow were hurting because of his work and “hanging chickens”.  However,  he

further indicated that “hanging the chickens” was easier work and that  the real cause

of his difficulties was picking up the 70 pound tubs of chicken (T.18-19). However,

the records of Dr. Williams make absolutely no mention of lifting tubs of chicken.

The first mention of this activity is not found until the subsequent reports of Dr.

Rudder.

Again, the claimant’s testimony, in regard to the onset and progression of his

right shoulder difficulties, is contradicted by the other more credible evidence

presented.  As previously indicated, both Ms. Looney and Ms. Stancil could not recall

the claimant ever complained to them of any difficulties with his right shoulder.  The

nursing records presented failed to note any complaints of difficulties with the

claimant’s right shoulder, even though the claimant was seen and treated for

complaints of difficulties with his right elbow on February 28, 2007 and March 1,

2007.  The personnel records of the respondent revealed that he worked in the

packout department from October 23, 2006 through February 11, 2007, and again

from February 26, 2007 through April 14, 2007.  For seven months prior to October

23, 2006, and for the period of February 12, 2007 through February 25, 2007, the

claimant was working in the sanitation department and was not moving tubs of
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chicken or hanging chickens.  The attendance records shows that the claimant was

absent from work on January 16 through January 19, 2007, from January 24 through

January 26, 2007, on January 29, 2007, from February  5, 2007 through February 7,

2007, from March 15, 2007 through March 30, 2007, from April 12 through April 18,

2007, and from April 20 through April 25, 2007.  The claimant only worked two days

after May 25, 2007, and ceased work for the respondent, entirely, on May 31, 2007.

However, no medical excuses for the claimant’s absences in January and February

of 2007, have been tendered into evidence.

  The medical evidence shows that the initial surgery on the claimant’s right

shoulder, which was performed by Dr. Rudder on August  20, 2007, was for severe

impingement syndrome that appears to have been caused by severe

acromioclavicular arthritis.  This surgery involved the actual removal or amputation

of a portion of the distal clavicle and a subacromial decompression with

acromioplasty and bursectomy.  At that time, no rotator cuff tear was observed.  This

latter finding coincided with the findings noted on  the July 6, 2007 MRI.  Significant

subacromial bursitis and biceps tendinitis are also observed by Dr. Rudder.  This

initial surgery was performed almost three months following the claimant’s cessation

of his employment with the respondent.  

On February 18, 2008, Dr. Rudder performed a second surgery on the

claimant’s right shoulder.  Again, the purpose of this surgery was to relieve the

claimant’s continuing shoulder complaints. This surgery was in the form of a biceps
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tendon release and a repair of a small tear of the rotator cuff at the

musculotendinious junction.  During this surgery, Dr. Rudder noted that he continued

to observe severe biceptal tendinitis and interarticular inflammation proximal to the

biceptal groove with the entire intra-articular portion being red, inflamed, and

thickened with severe synovial reaction throughout the shoulder. At the time of this

surgery, the claimant had not performed any employment activities for the

respondent, for approximately eight months. As indicated by Dr. Rudder, in his report

of October 2, 2008, the tear in the claimant’s rotator cuff right shoulder, which was

repaired in the second surgery, had obviously occurred after the first surgery and

long after the claimant ceased his employment with the respondent.

In his various reports, Dr. Rudder had repeatedly stated that it is his expert

medical  opinion that the claimant’s right shoulder difficulties represent an “overuse”

syndrome that was caused by the claimant repeatedly lifting heavy “tubs” during his

employment with the respondent.  This opinion of Dr. Rudder is clearly based upon

the assumption that the claimant’s employment required him to repeatedly lift tubs

of chicken and ice that weighed as much as 70 pounds for a substantial period of

time.

As previously noted, the medical records of Dr. Rudder contain the first and

only mention of the claimant lifting and stacking tubs of chicken.  There is no mention

of this activity causing the claimant any problems with his right shoulder in the

records of Dr. Williams or in the nursing logs.  In fact, there is no mention of such
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activity at all. 

In his testimony, the claimant stated that, when he moved to the packing

department in October of 2006, he was assigned as a cooler stacker, which required

him to pick up and stack 70 pound tubs every three to five seconds.  He further

testified that he sometimes would do this for his entire shift and other times he would

rotate out into other jobs, such as hanging chickens, pushing tubs down a line,

putting chickens into boxes, or making boxes.  He indicated that all of these jobs

were repetitive and were to be performed in a rapid manner.  However, most of these

positions would not appear to require rapid repetitive motion of the shoulder joint.

However, it was also the claimant’s testimony, that his right shoulder difficulties did

not begin until  after he had returned to the pack out department from the sanitation

department on February  26, 2007.  There is no evidence that the claimant’s position

in the sanitation department from February 12 through February 25, 2007, required

any rapid repetitive motion of his right shoulder.

Cassandra Looney testified that the “cooler stacker” position was a “bid job”

and was not routinely performed by individuals in the pack out department.  She

testified that regular pack out department employees, such as the claimant, would

only occasionally perform this position, if one of the departments was running short

handed and one of their cooler  stackers did not show up for a particular shift.  She

further testified, that if that occurred, different individuals from the pack out

department would be rotated through the position to cover the job.  Finally, she
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testified that she could not recall the claimant ever being assigned to cover for an

absent cooler stacker.  Ms. Looney was called as a witness for the claimant. She is

no longer in the employ of the respondent. I find her to be an extremely credible

witness.

While it is possible some of the claimant’s right shoulder damage could have

been possibly caused or aggravated by his employment activities for the respondent,

it is at least equally possible that all of  these difficulties are entirely unrelated to his

employment.   As shown by the medical evidence, the majority of the  abnormalities,

which involve the claimant’s right shoulder, are arthritic and inflammatory in nature.

Such systemic conditions can appear and progress merely as the result of a genetic

propensity coupled with the aging process and the day to day activities of normal life.

No identifiable trauma (either specific or cumulative) may be required.  The only

damage to the claimant’s right shoulder, which would clearly be traumatic in origin,

would be the rotator cuff tear that was observed and repaired in the second surgery.

However, this defect undisputedly occurred long after the claimant ceased being

exposed to any possible trauma from his employment with this respondent.  

I have considered the opinion of Dr. Rudder on the cause of the claimant’s

right shoulder difficulties. However, his opinion is clearly based upon the assumption

that the claimant’s employment with the respondent required him to repetitively lift,

particularly overhead, heavy “tubs” for substantial periods of time.  I simply do not
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find that the greater weight of the credible evidence supports this fact. Further, if Dr.

Rudders opinion was correct, one would reasonably expect that the claimant would

also experience some degree of damage and difficulties with his left shoulder, as the

activities Dr. Rudder describes would produce essentially the same amount of stress

and trauma on both of the claimant’s shoulders.  However, there is no evidence of

any damage or difficulties involving the claimant’s left shoulder.

After consideration of all the evidence presented, I find that the claimant has

failed to prove by the greater weight of the credible evidence that his employment

activities for this respondent, particularly those that required any rapid repetitive

motion of his right shoulder, were the likely or probable cause of his right shoulder

defects and  difficulties. Therefore, the claimant has failed to prove that his right

shoulder defects and difficulties represent a “compensable injury”, as that term is

defined by Ark. Code Ann. §11-9-102(4)(A)(ii)(a).  Specifically, he has failed to prove

the occurrence of a physical injury to his right shoulder that arose out of and

occurred in the course of his employment with the respondent and was caused by

rapid repetitive motion required by his employment.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-self

insured employer-third party administrator existed
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between the parties.

3. On all relevant dates, the claimant earned wages

sufficient to entitle him to weekly compensation benefits of

$232.00 for total disability and $174.00 for permanent

partial disability, should such benefits have been

appropriate. 

4.  The claimant has failed to prove by the greater weight

of the credible evidence that he sustained a “compensable

injury” to his right arm, as that term is defined by either

Ark. Code Ann. §11-9-102(4)(D).  Specifically, the

claimant has failed to establish by medical evidence,

which is supported by “objective findings”,  the actual

existence of any physical injury or damage to his right arm

during or after January of  2007.

5.  The clamant has failed to prove by the greater weight

of the credible evidence that he sustained a “compensable

injury” to his right shoulder, as that term is defined by

either Ark. Code Ann. §11-9-102(4)(A)(i) or §11-9-

102(4)(A)(ii)(a).  Specifically, the claimant has failed to

prove that he sustained a physical injury to his right

shoulder that arose out of and occurred in the course of his
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employment with the respondent and that was caused by

either a specific incident or by rapid repetitive motion.

6.  The respondents have denied the occurrence of any

compensable injury to the claimant’s right arm or right

shoulder and have controverted this claim in its entirely.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but

to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                                      

                                       MICHAEL L. ELLIG

                                   ADMINISTRATIVE LAW JUDGE


