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STATEMENT OF THE CASE

On July 15, 2009, the above-captioned claim was heard in Russellville, Arkansas.

A pre-hearing conference took place on June 22, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are as follows:

1. The employee/self-insured employer relationship existed on April 18, 2008

when Claimant, prior to clocking in for work, was walking from her car in the

McDonald’s parking lot to the McDonald’s building when she stepped on a

manhole cover that was loose, fell in same and injured her leg.
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2. Claimant was not performing employment services at the time of the fall.

Issues

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

The issue was as follows:

1. Whether Claimant sustained a compensable injury.

All other issues were reserved.

Contentions

The contentions of the parties are as follows:

Claimant:

1. Employer claims that the Claimant was not injured on the job.

Respondents:

1. It is the contention of the Respondents that the Claimant cannot meet her

burden of proof that the injury she sustained on April 18, 2008, arose out of

and was in the course and scope of her employment.  Specifically,

Respondents assert that the Claimant was not performing employment

services at the time of her injury and therefore would not be compensable

under the Arkansas Worker’s Compensation Act.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury on April 18, 2008 because not only was she

not performing employment services at the time of the fall, but the fall did not

arise out and in the course of her employment.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, also admitted into evidence

in this case was Claimant’s Exhibit 1, a one-page hand-drawn diagram of the McDonald’s

store in question.

Testimony

Monica Hughes.  Claimant testified that on the alleged date of injury, April 28, 2008,

she was employed at Respondent McDonald’s as a part-time worker (22 hours per week).

That morning, she drove to work and parked on the north side of the building; employees

were permitted to park on the north or east side.  From there, she set out for the door on

the south side of the building, which she stated was the closest one to where she parked.

This door was used by both employees and customers, and was readily accessible from

areas used by customers.  While en route, in a grassy area on the east side of the

building, she stepped on a manhole cover that concealed a grease trap.  This was located

15 to 20 steps from her car.  The cover “flipped” and struck her in the shin, causing a
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laceration.  She went inside the store and reported the injury, and was transported to the

emergency room for treatment.  Claimant testified that she developed a staph infection as

a result and a possible hairline fracture of her shin bone.

At the time of her fall, Claimant admittedly had not yet clocked in–a procedure that

she performs inside the store.  The fall took place approximately ten minutes before her

shift was to begin at 11:00 a.m.  She stated that she had not yet performed any services

for McDonald’s at the time of the fall.  Claimant is not a managerial employee, and has no

duties outside the building.  Her job did not include any tasks pertaining to the manhole

cover in question.

Records

Claimant’s Exhibit 1.  This was a hand-drawn diagram by Claimant and her counsel

that she testified depicted the layout of the exterior of the store and showed the route she

took the morning of the fall.

ADJUDICATION

A. Compensability

As Claimant testified, and as the parties stipulated, she injured her leg on April 18,

2008 when she stepped on a loose manhole cover while walking from the parking lot to

clock in at Respondent McDonald’s.  Respondents have contended that her injury is not

compensable because did not arise out of and in the course of her employment, and

because she was not performing employment-related services at the time of the fall.

Claimant agrees that employee services were not being performed at that point.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines “compensable injury":
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(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

A compensable injury does not include one suffered when employment services are

not being performed.  Ark. Code Ann. § 11-9-102(4)(B)(iii).  See Parker v. Comcast Cable

Corp., ___ Ark. App. ___, ___ S.W.3d ___ (Ark. App. Dec. 5, 2007).  Employment services

are being performed when the employee is engaged in an activity that is generally required

by the performer.  Dairy Farmers of America, Inc. v. Coker, 98 Ark. App. 400, ___ S.W.3d

___ (2007).  The Commission employs the same test to determine whether an employee

is performing employment services as it does when determining whether an employee is

acting within the scope and course of his employment.  Pifer v. Single Source Transp., 347

Ark. 851, 69 S.W.2d 1 (2002).  The question is whether the injury happened within the time

and space boundaries of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly or indirectly.  Id.
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an

overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The parties have stipulated that she was not performing employment services at the

time of the fall, and I accept this stipulation based upon the evidence before me.  The

“going and coming” rule generally forecloses recovery for an injury sustained while the

employee is going to or returning from his place of employment because an employee is

generally not acting within the course of employment when traveling to and from the

workplace.  Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944 S.W.2d 524 (1997).

The premises exception to this rule provided that, although an employee at the time

of injury had not reached the place where his job duties were discharged, his injury was

sustained within the course of his employment if the employee was injured while on the

employer’s premises or on nearby property either under the employer's control or so

situated as to be regarded as actually or constructively a part of the employer’s premises.

Hightower v. Newark Public School System, 57 Ark. App. 159, 943 S.W.2d 608 (1997).

However, the Arkansas Court of Appeals held in Hightower that the premises exception

to the going-and-coming rule was no longer the law in Arkansas.  This finding was

grounded in reasoning that, in light of the language of Ark. Code Ann. § 11-9-102(5)(B)(iii)

(Repl. 2002) excluding injuries occurring at a time when employment services were not
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being performed from the definition of “compensable injuries,” merely walking to and from

one’s car, even on the employer’s premises, does not qualify as performing employment

services.  CV’s Family Foods v. Caverly, ___ Ark. App. ___, ___ S.W.3d ___, No. CA08-

775 (Feb. 25, 2009).  The court in CV’s Family Foods questioned the finding in Hightower

that the premises exception is no longer the law.  The court found that a claimant,

regardless of the status of the exception, must show that the injury arose out of the

employment–that the injury was a natural and probable consequence or incident of the

employment and a natural result of one of its risks.  Id.  (citing Woodard v. White Spot

Café, 30 Ark. App. 221, 785 S.W.2d 54 (1990)).  The ultimate question remains the one

recited above in Pifer, supra.  Id.  See North Little Rock Sch. Dist. v. Lybarger, ___ Ark.

App. ___, ___ S.W.3d ___, No. CA08-1149 (Apr. 29, 2009).

The evidence before me shows that Claimant was not performing employment

services at the time of the fall.  She had not yet clocked in, and had no duties to perform

outside the store.  Claimant was not carrying out McDonald’s purposes or advancing its

interests directly or indirectly and the time of the manhole incident.  Nor has any causal

connection between her leg injury and her job shown.  Hence, her injury sustained in the

fall has not been shown to be compensable.

In reaching this decision, I am not unmindful of her testimony that the fall occurred

as she was walking from employee-designated parking.  In Caffey v. Sanyo Mfg. Corp., 85

Ark. 342, 154 S.W.3d 274 (2004), the Arkansas Supreme Court held that a claimant is

advancing his employer’s interests by reporting to a guard and showing identification

before parking.  Regardless of whether Claimant was advancing McDonald’s interests by
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parking where she did, the facts before me show that the manhole cover was about 15 to

20 steps from Claimant’s car.  Hence, a causal connection does not exist with the manhole

incident and the parking requirement, even though Claimant testified that she was headed

to the door to the store that was closest to her car.  She was well away from her parking

spot at the time of the fall.  Moreover, per her testimony and the diagram in Claimant’s

Exhibit 1, she could easily have parked elsewhere, albeit still in employee-designated

parking, and avoided the manhole area altogether.

CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, this claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge  


