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STATEMENT OF THE CASE

A hearing was held on September 8, 2009, in Fort Smith,

Arkansas. A pre-hearing order had been entered in this case on

March 31, 2009.  This pre-hearing order set out the stipulations

offered by the parties and outlined the issues to be litigated and

resolved at the present time. Prior to the commencement of the

hearing, certain changes were made in this pre-hearing order.

First, there was a change to indicate that the claimant was only

seeking additional temporary total disability benefits for the

period of June 28,2009 through a date yet to be determined, rather
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than December 30, 2008.  Secondly, the issue of Second Injury Fund

liability was added.  A copy of the pre-hearing order with these

amendments noted thereon was made Commission’s Exhibit No. 1 to the

hearing.

The following stipulations were offered the parties and are

hereby accepted:

1. On September 8, 2005,  the relationship of employee-

employer-carrier  existed between the claimant, Bieker

Electric Company, and Westport Insurance Company.

2. On September 8, 2005, the appropriate weekly compensation

rates were $337.00 for total disability and $253.00 for

permanent partial disability.

3. On September 8, 2005, the claimant sustained a

compensable injury to his lumbar spine.

4. There is no dispute over any benefits for this

compensable injury through December 24, 2008, and all

appropriate benefits accruing during this period have

been paid.

5. On May 11, 2007, the relationship of employee-employer-

carrier existed between the claimant, Bieker Electric

Company, and Bridgefield Casualty Insurance Company.

6. On May 11, 2007, the appropriate weekly compensation

rates were still $307.00 for total disability and $230.00

for permanent partial disability.

7. On May 11, 2007, the claimant sustained a second

compensable injury to his lumbar spine.
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8. All appropriate benefits for this second compensable

injury accruing through December 24, 2008 has been paid.

By agreement of the parties, the issues to be litigated and

resolved at the present time was limited to the following:

1. The claimant’s entitlement to temporary total disability

from June 28, 2009 through a date yet to be determined.

2. The claimant’s entitlement to additional medical services

after December 24, 2008.

3. The claimant’s entitlement to permanent disability

benefits both permanent physical impairment and wage loss

disability.

4. Second Injury Fund liability.

In regard to these issues, the claimant contends:
  
“There may be outstanding, unpaid medical
expense associated with treatment rendered as
a result of the May 11, 2007 compensable
injury due the authorized treating physician
for that injury, Dr. Randall Carson. Likewise,
there may be unpaid medical expenses for
prescriptions authorized by Dr. Carson in
relation to the May 11, 2007 injury. There may
now be outstanding and unpaid medical expenses
for prescription medication attributable to
the September 8,2005 lumbar injury.

The claimant is entitled to temporary total
disability payments from December 24, 2008
through the date he reached maximum medical
improvement from the May 11, 2007 compensable
injury less any appropriate credits for
unemployment.”   
 

In regard to these issues, respondent #1 contends:

“1. All benefits to which the claimant is
entitled from respondents #1 have been paid
and have not been controverted.
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2. The claimant is not entitled to any
additional benefits from respondents #1.

3. The claimant is not entitled to any
additional temporary disability benefits from
respondents #1.

4. Respondents #1 are not responsible for any
additional medical treatment.

5. Respondents #1 have provided all reasonable
and necessary medical treatment for the
compensable injury on or about September 8,
2005, for which they are responsible.

6. The medical treatment requested is not a
reasonable and necessary medical expense as a
result of the compensable injury of September
8, 2005, and respondents #1 are not
responsible for the requested treatment.

7. The claimant’s treating physician released
him to return to work with no permanent
impairment as a result of the injury on or
about September 8, 2005.

8. The claimant has reached maximum medical
improvement as a result of the compensable
injury on September 8, 2005.

9.  The claimant’s current problems and need
for treatment, if any, are not related to the
compensable injury on September 8, 2005, but
related to the claimant’s preexisting
degenerative condition or the new injury or
aggravation which occurred on or about May 11,
2007, at which time respondent #2 was the
workers’ compensation carrier for the
respondent employer.

10. Respondent #2 Bridgefield Casualty
Insurance Company, was the worker’s
compensation carrier at the time of the second
compensable injury on or about May 11, 2007.
If it is determined the claimant is entitled
to any additional benefits of any kind, these
benefits are the responsibility of respondent
#2 and not the responsibility of respondents
#1.

11. In the alternative, if it is determined
the claimant is entitled to any additional
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benefits from respondents #1, respondents #1
hereby request a setoff for all benefits paid
by the claimant’s group health carrier, all
short term disability benefits received by the
claimant, all long term disability benefits
received by the claimant and all unemployment
benefits received by the claimant.

12. In the alternative, it if is determined
the claimant is entitled to any additional
benefits for respondents #1, respondents #1
are entitled to a credit of $858.00 against
any future indemnity benefits awarded to the
claimant as a result of the overpayment of
indemnity benefits.”

In regard to these issues, respondent #2 contends:

“Respondent #2 will contend that it has paid
all benefits to which the claimant is entitled
as a result of the May 11, 2007 injury and
that it has no further liability under the
Commission’s prior decision. Respondent #2
will also contend that the major cause of the
claimant’s permanent disability, if any, is
not the May 11, 2007 injury.”

In regard to these issues, the Second Injury Fund denies 

liability.

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

   The first issue to be addressed is the matter of the

claimant’s entitlement to additional medical services, after

December 24, 2008. In order to be entitled to such services, the

claimant must prove that these medical services represent

“reasonably necessary medical services” for one or more of the

compensable injuries. In order to meet this burden, the claimant

must show that the disputed medical services were or are

necessitated by or related to one or more of his compensable

injuries. Secondly, he must show that such medical services have a
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reasonable expectation of reducing the effects of the compensable

injury so as to restore him to as near his preinjury state as the

permanent character of the compensable injury will allow. 

The medical evidence shows that the only medical services that

were actually provided to the claimant, after December 24, 2008,

was a follow up evaluation by Dr. Randall Carson, on December 29,

2008, a physical therapy evaluation of the claimant (at the request

of Dr. Carson) on January 5, 2009, another follow up evaluation by

Dr. Carson on January 5, 2009, a final follow up evaluation by Dr.

Carson on January 14, 2009, and evaluation for the monitoring of

the claimant’s medication by Dr. Kim Graves of the Clarksville

Medical Group on February 16, 2009, an emergency room visit to the

Johnson County emergency room on June 26, 2009, another evaluation

for the monitoring of the claimant’s medication by Dr. Graves on

June 28, 2009, and an evaluation of the claimant’s difficulties by

Dr. Cyril Raben on July 23, 2009.  

Dr. Carson had been selected by respondent carrier #2

(Bridgefield Casualty Insurance Company) to provide the claimant

with medical services for the compensable injury of May 11, 2007.

Dr. Carson is a general practitioner and serves in the capacity as

the “company doctor” for a number of companies and workers’

compensation insurance carriers.  His reports of June 29, 2008,

January 5, 2009, and January 14, 2009, show that the medical

services he rendered to the claimant on those dates were

necessitated by or associated with the claimant’s compensable

injury of June 11, 2007.  Obviously, it was Dr. Carson’s opinion
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that these evaluations were necessary to assist the claimant’s

recovery from the effects of his compensable injury of May 11,

2007, and to accurately ascertain the nature and extent of his

physical limitations and permanent impairment from this compensable

injury.  These services provided to the claimant by Dr. Carson were

of a type and duration generally recognized and employed by the

local medical community for the treatment of injuries such as that

experienced by the claimant on May 11, 2007.  

Therefore, I find that the claimant has proven by the greater

weight of the credible evidence that the medical services provided

him by and at the direction of Dr. Carson on December 29, 2008,

January 5, 2009, and January 14, 2009 (including the physical

therapy evaluation of January 5, 2009), constitute reasonably

necessary medical services for the claimant’s compensable injury of

May 11, 2007. Pursuant to the provisions of this subsection,

respondent carrier #2, Bridgefield Casualty Insurance Company,

would be liable for the expense of the services. This liability

would be subject to the medical fee schedule established by this

Commission.

The next matter to be discussed is the medical services

provided to the claimant by Dr. Raben on July 23, 2009.  Although

Dr. Raben had been authorized by this Commission as the claimant’s

treating physician for his compensable injury of September 8, 2005,

it is apparent from Dr. Raben’s report of July 23, 2009, that the

medical services he provided the claimant on that date were being

provided at the request of counsel for respondent #2, Bridgefield
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Casualty Insurance Company.  Dr. Raben’s report further shows that

the only services he provided the claimant on that date was a

review of the claimant’s extensive medical records, the various

test studies previously performed on the claimant, a physical

examination of the claimant, and a report setting out his expert

medical opinion in response to various questions that had

apparently been posed to him by the adjuster for respondent #2.

Dr. Raben even styles his report of July 23, 2009, as an

independent medical evaluation or IME of the claimant.  

As the medical services provided by Dr. Raben on July 23,

2009, were rendered at the specific request and direction of

respondent carrier #2, Bridgefield Casualty Insurance Company, this

respondent has voluntarily obligated itself to be liable for the

expense of the services provided by Dr. Raben on July 23, 2008,

regardless of the provisions of Ark. Code Ann. §11-9-508.

Therefore, I find that respondent carrier #2, Bridgefield Casualty

Insurance Company, is solely liable for the expense of the medical

services provided by Dr. Raben on July 23, 2008.  

The next matter is liability for the medical services provided

to the claimant by Dr. Kim Graves of the Clarksville Medical Group

on February 16, 2009, and July 28, 2009.  These services were

provided to the claimant after both respondents had refused to

accept liability for the expense of any further medical services by

the claimant’s authorized treating physicians for any continuing

back difficulties. As there were no longer any “authorized”

physicians, there can be no defense that the services provided to
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the claimant by Dr. Graves constituted “unauthorized” medical

services, under Ark. Code Ann. §11-9-514.

The medical records of Dr. Graves show that the services

provided to the claimant, on February 16, 2009, and June 16, 2009,

consisted of periodic monitoring (every six months) of the

medication for the claimant’s chronic back pain. Dr. Graves appears

to be prescribing medication in the form of Hydrocodone and Soma.

The records of Dr. Carson indicate that he had previously been

prescribing the claimant with Hydrocodone and Skelaxin. The March

23, 2007 report of Dr. Raben recognized that pain medication and

anti-inflammatories might be appropriate for the management of the

claimant’s chronic back symptoms (even though the claimant declined

such medication at that time).  

In his report of July 23, 2009, Dr. Raben again noted that

such medications would be particularly appropriate to control

periodic exacerbations or flare ups of the claimant’s chronic back

complaints.

The only evidence that long term use of these medication might

not be effective is found in the records of Dr. Capocelli.  In his

report of May 18, 2006, Dr. Capocelli expressed the opinion that

the claimant would not benefit from chronic or long term use of

narcotic pain medication.  He further stated that he based this

opinion on the results of the claimant’s MMPI study, and his

psychiatric history.  Unfortunately, the reports and records of Dr.

Capocelli fail to reveal what this “psychiatric history” may be.
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The claimant testified that by the time he was released by Dr.

Carson on December of 2008, he had returned to the point that he

was at with his symptoms prior to his compensable injury on May 11,

2007.  He further testified that the exacerbation of his symptoms

in July of 2009, occurred when he dropped a towel at home and bent

over to pick it up. It was also his testimony that he advised Dr.

Raben of this exacerbation, when he saw him on July 23, 2009.  

After consideration of all the evidence presented, I find that

the greater weight of the credible evidence establishes that the

medical services, which were rendered to the claimant by and at the

direction of Dr. Graves on February 16, 2009 and June 26, 2009,

were necessitated by or connected with the claimant’s chronic low

back pain. I further find that the greater weight of the credible

evidence establishes that these medical services had a reasonable

expectation of accomplishing their intended purpose or goal of

reducing or alleviating the claimant’s chronic low back pain.  In

reaching these decisions, I have placed more weight and credit on

the opinions of Dr. Carson, Dr. Graves, and Dr. Raben than I have

the opinion expressed by Dr. Capocelli.  I would further note that

the long term use of such medication for the management of chronic

back pain is a commonly recognized and wide spread practice in the

medical community.  

After consideration of all the evidence presented, it is my

further opinion that the greater weight of the credible evidence

establishes that the claimant’s chronic back pain, for which the

medical services were provided by Dr. Graves, is the result of both
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of the claimant’s initial compensable back injury of September

8,2005, and his subsequent compensable back injury of May 11, 2007.

Thus, I find that both respondent carriers are equally liable for

the expense of the medical services provided to the claimant by and

at the direction of Dr. Graves.  

The next medical services to be addressed are those that were

provided by the claimant by the personnel at the emergency room of

the Johnson County Hospital on June 26, 2009.  The medical services

provided by the personnel at this facility were clearly

necessitated by a flare up of the claimant’s symptoms with his low

back were caused by stress or trauma from a specific incident that

occurred at the claimant’s home, on or about that date.  The

evidence fails to establish that either or both of the claimant’s

previous compensable back injuries made him more susceptible to

such exacerbations of his symptoms. 

Therefore, I find that the claimant has failed to prove that

the medical services provided him by the personnel at the Johnson

County Hospital emergency room, on June 26, 2009, were necessitated

by or connected with either of his compensable low back injuries.

Neither of the respondent carriers can be held liable for the

expense of these services.

The final medical services to be addressed are those

recommended by Dr. Raben in his report of June 23, 2009. 

 In this report, Dr. Raben recommended that the claimant

continue to follow up with his family physician, until his most

recent flare up or increase in symptoms returned to its previous
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chronic, but stable state.  Dr. Raben further recommended that,

once the claimant’s symptoms had returned to this chronic stable

state, further evaluation and testing should be performed in order

to accurately determine the precise “generator” or source of these

chronic complaints. He stated that this additional testing could

include a CT discography and/or specific disc space injection, a

pars defect injection, a sacroiliac joint injection, and perhaps a

new electromyography (EMG/NCV), a repeat MRI study, a repeat CT

myelogram, and a repeat bone scan.

 In this report, Dr. Raben also expressed the following

opinion concerning the cause of the claimant’s chronic difficulties

and the resulting need for further testing:

“I believe that both injuries contributed to
this gentleman’s condition in that he has not
completely healed from his first injury. The
scar tissue present over the herniation will
never be more than 70 percent of an uninjured
disc, he is suffering from a marked
exacerbation of a previously existing
condition.”

Undoubtedly, the last reports of Dr. Capocelli could be

considered to contradict the opinions expressed by Dr. Raben,

particularly Dr. Raben’s opinion as to the effect of the September

8, 2005 injury. In his report of June 7, 2006, Dr. Capocelli

released the claimant from further medical treatment for his

compensable back injury of September 8, 2005, and expressed the

opinion that the claimant’s FCE test results were consistent with

probable malingering. In his report of June 28, 2006, Dr. Capocelli

indicated that he could not assign any degree of impairment for the

claimant’s compensable injury of September 8, 2005, but (in
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response to a direct inquiry from respondent #1's adjuster), Dr.

Capocelli expressly assigned a 0% impairment rating for the

September 8, 2005 back injury. Finally, in his report of September

25, 2006, Dr. Capocelli made it clear that he refused to see the

claimant again, apparently due to the inconsistencies on the FCE

and other undisclosed factors. In this final report, Dr. Capocelli

reiterated that it was his opinion that the claimant has reached

maximum medical improvement (MMI) from the compensable injury of

September 8, 2005.  

Obviously, some conflict arose between the claimant and Dr.

Capocelli.  This conflict may have influenced Dr. Capocelli’s

assessment of the claimant’s condition. Clearly, the opinions

expressed by Dr. Capocelli in his later reports are somewhat

inconsistent with those that are contained in his initial records.

His later opinions are also in conflict with the initial test

results.

The MRI of September 21, 2005, objectively revealed the

presence of multi-level lumbar disc protrusions or herniations.

The EMG and NCV performed on the claimant on January 12, 2006,

objectively showed neurological abnormalities indicative of a lower

lumbar or upper sacral nerve root compression.  In his initial

records, Dr. Capocelli opined that at least some of the disc

protrusions or herniations were attributed to the September 8, 2005

injury.  

Even though the FCE was interpreted as showing unreliable and

sudden maximal effort, the claimant still demonstrated the overall
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ability to perform medium work, including occasional lifting of 21

to 50 pounds, frequent lifting of 11 to 25 pounds, and constant

lifting of 1 to 10 pounds. Generally, an individual that is

intentionally malingering will not exhibit the ability to lift at

these relatively strenuous levels. Dr. Capocelli’s opinion

concerning the claimant’s malingering is also inconsistent with the

claimant’s subsequent actions of returning to work and continuing

to maintain this employment, even though experiencing obvious

difficulties.  

Dr. Capocelli‘s initial refusal to assign a permanent physical

impairment rating and his subsequent assignment of a 0 percent

impairment rating is clearly inconsistent with his initial opinions

that the claimant’s compensable injury of September 8, 2005, played

a causal role in producing at least one of the claimant’s

objectively demonstrated lumbar disc protrusion or herniations.

Dr. Capocelli was well aware that such a discal defect would result

in permanent physical damage and would carry a ratable degree of

permanent impairment, under the American Medical Association’s

Guides to the Evaluation of Permanent Impairment (fourth edition).

This would be true, regardless of the claimant’s psychiatric

history or whether or not he was malingering.  This conduct by Dr.

Capocelli would call into question his ability to objectively

address any issues concerning the claimant’s condition.

The reports and records of Dr. Carson are also, to some

degree, in conflict with the opinions of Dr. Raben, particularly in

regard to the effect of the May 11, 2007 injury. In his report of
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December 29, 2008, Dr. Carson opined that the claimant had achieved

maximum medical improvement (MMI) from the May 11, 2007 injury.  In

his subsequent report of January 14, 2009, Dr. Carson assessed the

degree of permanent physical impairment for the claimant’s

condition. However, it does not appear that he ever expressly

opined that the claimant would not require any further medical

services of any nature, for his compensable injury of May 11, 2007.

The evidence indicates that Dr. Carson ceased seeing the claimant

as a result of respondent #2's refusal to authorize any further

medical services rather than Dr. Carson’s opinion that no further

medical services of any nature were required for the claimant’s

compensable injury of May 11, 2007.  

The opinion of Dr. Raben, concerning the claimant’s need for

further diagnostic testing and evaluation of his compensable lumbar

injuries, is more in accord with the greater weight of the credible

medical evidence presented. The electroneurolgical study

established the existence of physical damage to several of the

claimant’s lumbar discs and neurological deficits from lumbosacral

nerve root compression.  The medical evidence further establishes

that at least a portion of this damage is due to the compensable

injury of September 8, 2005.  The medical record also clearly shows

that the claimant sustained additional physical injury to his

lumbar spine as the result of the compensable injury on May 11,

2007.  The actual existence of this additional physical damage to

the claimant’s lumbar spine is shown by objective findings, in the
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form of muscle spasms noted on numerous physical examinations from

May 11, 2007 through at least June 4, 2008.  

Further, the opinion of Dr. Raben, on the necessity of further

diagnostic testing and evaluation is supported by the claimant’s

testimony, which I find to be credible.  The claimant testified

that he has experienced constant pain in his lower back and

occasional radicular difficulties into his extremities, since the

compensable injury of September 8, 2005.  He described increased

symptoms following the May 11, 2007 injury.  He further indicated

that, over time, these difficulties have waxed and waned, but have

never resolved.

In summary, the evidence shows that the claimant suffered two

compensable injuries to his lumbar spine with objective evidence of

physical damage, some of which would unquestionably be permanent in

nature.  The claimant has also experienced continuous symptoms

since the initial compensable injury.  The claimant was essentially

“fired”, rather than discharged, by his treating physician for the

compensable injury of September 8, 2005.  The claimant has only

been treated and evaluated for his compensable injury of May 11,

2007, by a general practitioner.  It may well be the case that both

of the claimant’s compensable injuries have stabilized and that

there is no reasonable expectation that time and medical treatment

would offer any improvement.  However, I agree with Dr. Raben that

further diagnostic testing and evaluation is appropriate to insure

a reasonably accurate diagnosis of the nature and  extent of the

claimant’s two compensable injuries and to determine if further
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medical treatment would offer a reasonable expectation of

improvement.  

Therefore, I find that the diagnostic testing and evaluation

recommended by Dr. Raben represents reasonably necessary medical

services for both of the claimant’s compensable injuries.  Pursuant

to the provisions of Ark. Code Ann. §11-9-508, both respondent

carriers are jointly liable for the expenses of these services.

This liability is subject to the medical fee schedule established

day this Commission.

I would note that Dr. Raben has also recommended diagnostic

testing and evaluation of the claimant’s cervical spine.  As there

has been no stipulation or determination of any employment-related

injury to this portion of the claimant’s body, on September 8,

2005, May 11, 2007, or any other date, any medical services

directed toward complaints involving this portion of the claimant’s

body would not satisfy the criteria for “reasonably necessary”

medical services, under Ark. Code Ann. §11-9-5078.  Neither

respondent carrier would be liable for the expense of these

services.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS FROM JUNE 28,

2009 THROUGH A DATE YET TO BE DETERMINED

The next issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits for

one or both of his compensable injuries, from June 28, 2009 through

a date yet to be determined.  The burden rests upon the claimant to

prove such temporary total disability.
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In order to meet this burden, the claimant must prove that he

has continued within his healing period from the effects of one or

both of his compensable lumbar injuries during this period. He must

further prove that he has also been rendered totally disabled from

performing regular gainful employment, as a result of one or both

of these compensable injuries.  

Th issue of the duration of the healing period is a medical

question, which must be resolved on the basis of the greater weight

of the medical evidence presented.  Applicable case law provides

that the healing period continues from a compensable injury, until

the compensable injury has resolved or at least stabilized, at a

level where nothing further in the way of time or medical treatment

offers a reasonable expectation of improvement. 

The medical evidence reveals that Dr. Capocelli opined that

the claimant had achieved the maximum benefit of time and medical

treatment for the compensable injury of September 8, 2005, by June

7, 2006, although the claimant consulted Dr. Raben for this initial

compensable lumbar injury on March 23, 2007.  At that time, Dr.

Raben’s report only indicated the need for medical services in the

form of the management of the claimant’s chronic symptoms (rather

than active treatment of the actual physical damage caused by this

compensable injury).  The medical evidence also shows that Dr.

Carson opined that the claimant had achieved the medium benefit of

time and medical treatment, in regard to the compensable injury of

May 11, 2007, by December 29, 2008.
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As previously indicated in this Opinion, Dr. Raben later

opined, in his report of July 23, 2009, that the claimant had never

healed from his “first” injury (i.e. September 8, 2005), but that

his current difficulties or condition was the result of both of the

compensable injuries. He further stated that he did not believe

that the claimant had reached maximum medical intervention for his

injuries, as he saw them in his office on that day (July 23, 2009).

He went on to state that, in his opinion, the claimant had not been

thoroughly evaluated for these injuries to allow a reasonably

accurate determination of the claimant’s actual “pain generator”.

As a result, he felt that any decision on whether additional

treatment might possibly benefit the claimant could not be made

until this “pain generator” has been determined.

I have found Dr. Raben’s expert opinions to be sufficient to

establish the claimant’s entitlement to the additional medical

services that he has recommended for the claimant’s continuing

lumbar symptoms.  However, I do not find his opinions sufficient to

prove that the claimant has continued within his healing period

from the effects of these compensable injuries, since June 28,2009.

Dr. Raben’s opinion that the claimant has not “completely

healed from his first injury” does not automatically mean that the

claimant’s injuries have not stabilized, and the claimant has

returned to as near its preinury state as the permanent character

of the injury will allow. Total or complete healing is not the only

way that the healing period can be ended.  Dr. Raben’s opinion

that, if the claimant’s “pain generator” can be identified with
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reasonable accuracy, then it is possible that some type of medical

treatment might offer a reasonable expectation of improvement of

the claimant’s injuries, is obviously highly speculative.  The

testing recommended by Dr. Raben may not accurately identify the

claimant’s “pain generator”.  If it does, the claimant’s actual

pain generator may not be associated with either of his compensable

injuries. Even if the “pain generator” is identified and is

causally related to either or both of the compensable injuries,

there may well be no type of active medical treatment that would

offer a reasonable expectation of improvement.  

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence that he has continued within his healing

period from the effects of either of his compensable lumbar

injuries from June 6, 2008 through a date yet to be determined.

Thus, I find that the claimant has failed to prove that he is

entitled to additional temporary total disability benefits during

this period.

III. PERMANENT DISABILITY BENEFITS FOR PERMANENT PHYSICAL   

IMPAIRMENT AND PERMANENT FUNCTIONAL DISABILITY

The next issue to be addressed concerns the claimant’s

entitlement to permanent disability benefits for both permanent

impairment and permanent functional disability.  The claimant has

raised this issue, in the alternative to his claim for additional

temporary total disability benefits. The burden rests upon the

claimant to prove his entitlement to such benefits.
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The injuries in question are to portions of the claimant’s

body that are unscheduled, under Ark. Code Ann. §11-9-522. Thus,

the claimant may be entitled to permanent disability benefits for

both permanent physical impairment and permanent functional

disability or loss of wage-earning capacity.  However, he must

first prove that he is entitled to permanent disability benefits

for permanent physical impairment, in order to be entitled to

permanent disability benefits for permanent functional disability

or loss of wage-earning capacity.

In order to establish his entitlement to permanent disability

benefits for permanent physical impairment, the claimant must prove

the existence of permanent physical impairment that is supported by

“objective and measurable physical findings”.  He must further

prove that the degree or percentage of this permanent physical

impairment is calculable in a manner that conforms to the

Commission’s official rating Guide, which, at the present time is

the American Medical Association’s Guides to the Evaluation of

Permanent Impairment (fourth edition).  Finally, he must prove that

the compensable injury was the “major cause” (i.e. more than 50

percent of the cause) of this degree of permanent physical

impairment. No consideration can be given, in ascertaining the

existence and extent of permanent physical impairment, to pain,

straight leg testing tests, range of motion tests, or any other

subjective findings.  

It is the duty of this Commission, rather than any medical

expert, to ascertain the existence and extent of permanent physical
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impairment, in a manner that conforms to the various requirements

of the Act. Expert medical opinion on the existence or extent of

permanent physical impairment is to be considered only if it

complies with the various requirements of the Act and be stated

“within a reasonable degree of medical certainty”.

In the present case, there are two medical opinions that deal

with permanent physical impairment. The first of these opinions is

expressed by Dr. Capocelli and is limited to the compensable injury

of September 8, 2005. In his report of June 28, 2006, Dr. Capocelli

stated that he could not assign any impairment for the compensable

injury of September 8, 2005. In a subsequent response to a letter

from respondent #1's adjuster, dated July 16, 2006, Dr. Capocelli

indicated that the claimant’s impairment rating for the September

8, 2005 compensable injury was “0%”.

The second assessment of permanent physical impairment was

made by Dr. Carson, in a report dated January 14, 2009. In this

report, Dr. Carson assessed a permanent physical impairment of 16

percent to the body as a whole for the claimant‘s overall back

difficulties. Although he recited that this assessment was based

upon the American Medical Association’s Guides to the Evaluation of

Permanent Impairment (fourth edition), the actual method he

employed is not ascertainable from his report. It is impossible to

determine if he gave any consideration to prohibited factors or

used the Guide in an appropriate manner. In fact, it is difficult

to determine what injuries or conditions he was considering in

assessing this degree of impairment.  Apparently, he may have given
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some consideration to an impairment assessed by Brian Furr, a

physical therapist. Mr. Furr’s assessment of a 20 percent permanent

physical impairment to the body as a whole is set out in his report

of January 5, 2009.  In this assessment, Mr. Furr rated the

claimant under both there DRE method and the specific spine

disorder method and assessed additional impairment based on “muscle

weakness”, which he attributed to a lumbar nerve root impairment.

It is impossible to determine from Mr. Furr’s report whether he

used the official rating Guide and if so if he used it in a proper

manner. It is also difficult to ascertain whether any consideration

was given to subjective findings, including pain, as some methods

used in the official rating Guide do provide for consideration of

these prohibited factors.  

After consideration of all the evidence presented, it is my

opinion that neither the assessment of Dr. Capocelli, the

assessment of Dr. Carson, or even the assessment of the physical

therapist is entitled to any substantial weight and credit.

In regard to the compensable injury of September 8, 2005, the

reports and records of Dr. Capocelli show that this injury was in

the form of a disc herniation at L1-2 and possibly at L3-4, with

neurological involvement into the lower extremities. This damage to

these discs is objectively demonstrated by multiple diagnostic

studies performed prior to May 11, 2007. Electrodiagnostic studies

also performed prior to May 11, 2007, objectively support the

presence of the lumbosacral radiculopathy. The previous Opinion of

January 28, 2008, held that the claimant had established that the
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September 8, 2005 accident had produced such injuries. This Opinion

was subsequently affirmed and adopted by the Full Commission and

has since become final.

In his report of July 23, 2009, Dr. Raben indicated that the

claimant’s chronic difficulties with his lower back and lower

extremities, on and after September 8, 2005, could also be the

result of annular tears of the L3-4 and L4-5 discs in the

employment-related accident of September 8, 2005, rather than the

herniations and resulting nerve root impingement. The actual

existence of these annular tears is objectively demonstrated on the

MRIs on September 21, 2005 and on May 15, 2007.  Further, these two

studies show no change in the annular tears or the disc herniations

at L1-2 and L3-4, between these two studies.  In fact, the only

change that apparently occurred between these two studies was an

improvement of a defect noted at L5-S1, which shows that this

defect lessened or improved between the time of the first and the

second study.

In regard to the compensable injury of May 11, 2007, there is

absolutely no objective findings to support the existence of any

permanent physical damage, upon which to base an assessment of

permanent physical impairment.  Although Dr. Raben has expressed

the opinion that the claimant’s current low back and lower

extremity complaints, were the result of both compensable injuries,

his reports fail to identify any findings to show that the May 11,

2007 injury  resulted in any permanent damage. All of the objective

testing performed on the claimant, as of the date of hearing, show
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that any permanent damage or defects, which he is now experiencing

with his lumbar spine were present immediately following his

compensable injury of September 8, 2005, have remained constant or

have improved since that time. Although there is objective evidence

to support an additional or new injury on May 11, 2007 (i.e. muscle

spasms), there is no objective evidence to establish that this

injury produced any additional permanent physical damage to the

claimant’s lumbar spine.

This conclusion is also supported by the claimant’s testimony.

At the hearing the claimant testified that, by December of 2008,

his condition and complaints had returned to the same chronic level

that had been present since his discharge by Dr. Capocelli in June

of 2006.  

The previous Opinion had held that the claimant’s compensable

injury of May 11, 2007, was simply in the form of a lumbosacral

strain.  The greater weight of the credible evidence presented at

the most recent hearing continues to support this same conclusion.

Table 75 on page 113 of the Commission’s official rating Guide

provides a method for the assessment of permanent physical

impairment due to specific spinal injuries.  This method gives no

consideration to pain, straight leg raising test results, range of

motion, or other subjective factors. This is the method most

commonly employed for the assessment of permanent physical

impairment for spinal injuries. 

The greater weight of the credible evidence presented shows

that the permanent physical damage attributable to the compensable
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injury of September 8, 2005, would fall under Category IIC and F of

this Table. This compensable injury clearly falls into the category

of an unoperated on, stable, medically documented injury, with or

without residual radiculopathy at two levels. Thus, the recommended

degree of permanent physical impairment would be 9 percent to the

body as a whole (7 percent for the specific disorder and 1 percent

per level for the two involved levels).  I find this to be the

appropriate degree of permanent physical impairment for the

claimant’s compensable injury of September 8, 2005.

In summary, I find that the claimant has proven by the greater

weight of the credible evidence that he is entitled to a permanent

physical impairment of 9 percent to the body as a whole for his

compensable injury of September 8, 2005. The greater weight of the

credible evidence shows the compensable injury of September 8,2005

was the “major cause” of this degree of permanent physical

impairment, that this degree of permanent physical impairment is

based solely upon objective and measurable physical findings, gives

no consideration to pain, straight leg testing results, loss of

range of motion, or any other subjective findings and that this

degree of permanent physical impairment was calculated in a manner

that conforms to the Commission’s official rating Guide.

    The claimant has failed to prove by the greater weight of the

credible evidence that he has sustained any permanent physical

impairment, as the result of the compensable injury of May 11,

2007. Specifically, the claimant has failed to prove that this

compensable injury was the major cause of any degree of permanent
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physical impairment that would be supported by “objective and

measurable physical findings”.

Next, it becomes necessary to address the matter of permanent

functional disability or loss of wage-earning capacity.  However,

as a corollary to this issue, it also becomes necessary to first

address the matter of Second Injury Fund liability. 

As the claimant has failed to prove that he sustained any

permanent physical impairment, as the result of his compensable

injury of May 11, 2007, he would not be entitled to any permanent

disability benefits for permanent functional disability or loss of

wage-earning capacity, as a result of this compensable injury. As

the claimant is not entitled under the Act, to any permanent

disability benefits for the May 11, 2007 compensable injury, this

compensable injury would not be a “second injury”, so as to form

the basis for any Second Injury Fund liability, under Ark. Code

Ann. §11-9-525.

As recognized in the prior Opinion, the greater weight of the

evidence does establish that the claimant was experiencing multiple

defects with his lumbar spine at the time of his compensable injury

on September 8, 2005.  The medical evidence also shows that he was

also experiencing various defects involving his cervical spine.

However, the greater weight of the credible evidence presented at

this time, shows that these defects were not producing actual

disability.  Nor were these defects causing any limitations on the

claimant’s employment abilities at the time of the compensable

injury of September 8, 2005.  Rather, the greater weight of the
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credible evidence shows that such defects were effectively “latent

conditions”, whose presence was unknown at that time, to either the

claimant or the respondent employer. As a result, I find that these

pre-existing defects are not sufficient to support the application

of Ark. Code Ann. §11-9-525. Thus, this section would be

inapplicable to this claim, and the Second Injury Fund would have

no liability.     

Ark. Code Ann. §11-9-522(b) requires that, in determining the

existence and extent of permanent functional disability or loss of

wage-earning capacity, consideration is to be given to the extent

of permanent physical impairment, the claimant’s age, education,

work experience, and all other factors reasonably expected to

affect the claimant’s future earning abilities.  In the present

case, I have found the claimant’s permanent physical impairment to

be in the amount of 9 percent to the body as a whole.  The record

reveals that the claimant is 53 years old and has a formal

education to the 11th grade with a subsequent GED. The claimant has

previous work experience in fast food establishments. He has also

previously performed construction work and has some training toward

being an electrician.  At the hearing, the claimant appeared to be

of at least average intelligence, and functioning at his stated

level of education.

A Functional Capacity Evaluation, which was performed on May

24, 2006, revealed that the claimant was, at least, physically

capable of performing employments that complied with the Department

of Labor’s standard of “medium work”. This evaluation reflected
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that the claimant was capable of lifting 21 to 50 pounds on an

occasional basis, 11 to 25 pounds on a frequent basis, and 1 to 10

pounds on a constant basis. The fact that the claimant was capable

of performing regular employment in this capacity from the time of

his release to return to work by Dr. Capocelli in June of 2006, and

his compensable injury on May 11, 2007 also supports these

evaluation results.

Dr. Carson, after the May 11, 2007 injury restricted the

claimant from performing employment activities that required

prolonged sitting or standing, lifting, pushing, or pulling weights

in excess of 25 pounds, and frequent bending/twisting at the waist,

stooping, kneeling, and crawling. The evidence reveals that the

claimant was physically capable of performing employment within

these restrictions.  The claimant worked in this capacity until the

termination of his employment by the respondent.  

At the hearing, the claimant described his restrictions and

limitations as being able to sit for only 20 to 30 minutes, walk

for only 100 yards, and an inability to “hardly lift anything”. He

further testified that since his compensable injury of September 8,

2005, he has continually experienced some degree of discomfort with

his back, which has been present every day, whether the claimant is

working or not.  As previously stated, his testimony reflects that

these difficulties were essentially the same from his release by

Dr. Capocelli in June of 2006, until the injury of May 11, 2007,

had subsequently returned to this same level by December of 2008

and has remained at this same level ever since.



Howard-F512904/F709399 -30-

After consideration of all the evidence presented, I find that

the claimant has proven that he has sustained a permanent

functional disability or loss of wage-earning capacity from his

compensable injury of September 8, 2005. This compensable injury

has not only reduced the number of potential employments that would

have otherwise been available to the claimant, but the remaining

employments would also be at wages less that he would have  been

able to earn in the employments from which he has been excluded by

the compensable injury. It is my further opinion that this

permanent functional disability is in the amount of 9 percent to

the body as a whole. In reaching this decision, I have placed

greater weight and credit on the physical limitations and

restrictions outlined in the medical evidence than those described

by the claimant in his testimony. Clearly, the restrictions

outlined in the medical evidence are totally unbiased and impartial

and have been more accurately measured.

In summary, the claimant is entitled to permanent partial

disability benefits for a permanent partial disability of 18

percent to the body as a whole for his compensable lumbar injury of

September 8, 2005.  The respondent carrier #1, Westport Insurance

Corporation, would be solely liable for these benefits. However,

respondent #1 is entitled to a credit against these benefits for

the overpayment of temporary total disability benefits previously

made by this respondent.  The claimant has failed to prove that he

has sustained any permanent partial disability as a result of his

compensable lumbar injury of May 11, 2007. Thus, respondent carrier
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#2, Bridgefield Casualty Insurance Company, would not be liable to

any permanent disability benefits.  Finally, the Second Injury Fund

would have no liability for any permanent disability benefits.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On September 8, 2005, the relationship of

employee-employer-carrier existed between the

claimant, Bieker Electric Company, and

Westport Insurance Company.

3. On September 8, 2005, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $337.00 for total

disability and $253.00 for permanent partial

disability.  

4. On September 8, 2005, the claimant

sustained a compensable injury to his lumbar

spine.

5. There is no dispute over any benefits for

this compensable injury, which accrued through

December 24, 2008, and all such appropriate

benefits have been paid. In fact, there has

been an overpayment of temporary total

disability benefits made for this compensable

injury, in the amount of $858.00 for which the

respondent #1 is entitled to a credit against
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benefits herein awarded to the claimant (prior

Opinion of January 31, 2008).

6. On May 11, 2007, the relationship of

employee-employer-carrier existed between the

claimant, Bieker Electric Company, and

Bridgefield Casualty insurance Company.

7. On May 11, 2007, the claimant earned wages

sufficient to entitle him to weekly

compensation benefits of $307.00 for total

disability and $230.00 for permanent partial

disability.

8. On May 11, 2007, the claimant sustained a

second compensable injury to his lumbar spine.

9. All appropriate benefits for this second

compensable injury that accrued through

December 24, 2008, have been paid.

10. The medical services provided to the

claimant by and at the direction of Dr.

Randall Carson, on December 29,2008, January

5, 2009 (including the physical therapy

evaluation ordered by Dr. Carson on that date)

represent reasonably necessary medical

services for the claimant’s compensable lumbar

injury of May 11, 2007. These medical services

were solely necessitated by or connected with

the claimant’s compensable injury of May 11,
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2007, and had a reasonable expectation of

accomplishing a necessary and beneficial

purpose connected to this compensable injury.

Thus, respondent carrier #2 is solely liable

for the expenses of these services, subject to

the medical fee schedule established by this

Commission.  

11. The medical services provided by and at

the direction of Dr. Cyril Raben on July 23,

2009, were performed solely at the request and

redirection of respondent carrier #2.

Therefore, respondent carrier #2 is solely

liable for the expense of these services.

This liability is subject to the agreement

between Dr. Raben and respondent #2, and is

not statutorily controlled by the medical fee

schedule.

12. The medical services provided to the

claimant for his chronic lumbar difficulties

by Dr Kim Graves on February 16, 2009, and

June 26, 2009, represent reasonably necessary

medical services for both of the claimant’s

compensable lumbar injuries. Specifically,

these medical services were necessitated by

the effects of both of these compensable

lumbar injuries and had a reasonable
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expectation of accomplish their intended

beneficial purpose related to both of these

compensable lumbar injuries. Thus, both

respondent carrier #1 respondent carrier #2

are liable for one-half of the expense of

these services subject to the medical fee

schedule. The diagnostic testing and

evaluation directed solely toward the

claimant’s lumbar complaints and resulting

lumbar extremity radicular difficulties by Dr.

Cyril Raben in his report of July 23, 2009,

represent reasonably necessary medical

services for both of the compensable lumbar

injuries.  Specifically, these  medical

services were necessitated by or and have a

reasonable expectation of accomplishing an

attended beneficial purpose subjective with

both of the lumbar injuries. Thus, both

respondent carriers are liable for one-half of

the expense of these services, subject to the

medical fee schedule. However, the evidence

fails to establish that any diagnostic testing

for evaluation and testing for any complaints

or difficulties other than those involving the

claimant’s lumbar spine, represent reasonably

necessary medical services for the claimant’s
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compensable lumbar injuries.  Thus, neither

respondent is liable for the expense of these

services.

13. The claimant has failed to prove by the

greater weight of the medical evidence that

the medical services provided by him by and

the direction of personnel at the emergency

room of Johnson County Hospital on June 26,

2009, represent reasonably necessary medical

services from either of his compensable lumbar

injuries.  Specifically, the claimant has

failed to prove that the medical services were

necessitated by or connected with either of

this compensable lumbar injuries.  Therefore,

neither respondent is liable for the expense

of these services. 

14. The claimant has failed to prove that he

was rendered temporarily totally disabled by

either or both of this compensable lumbar

injuries for the period of June 28, 2009

through a date yet to be determined.

Specifically, the claimant has failed to prove

by the greater weight of the credible evidence

that he continued within his healing period

from the effects of either of his compensable

lumbar injuries during this time. Therefore,
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neither respondent would be liable, at the

present time, for any additional temporary

total disability benefits.

15. The claimant has proven by the greater

weight of the credible evidence that he has

sustained a permanent physical disability of

18 percent to the body as a whole solely as

the result of his compensable lumbar injury of

September 8, 2005. This includes permanent

partial disability attributable to permanent

physical impairment in the amount of 9 percent

to the body as a whole, and permanent partial

disability attributable to permanent

functional disability or loss of wage-earning

capacity in the amount of 9 percent to the

body as a whole. Respondent carrier #1 is

solely liable for these permanent partial

disability benefits, but is entitled to a

credit for the previous overpayment of

temporary total disability benefits in the

amount of $858.00.

16. Ark. Code Ann. §11-9-525 is not applicable

to this claim. Specifically, the greater

weight of the credible evidence fails to

establish that the claimant was experiencing

any disability or impairment at the time of
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his first compensable lumbar injury on

September 8, 2005 and also fails to prove that

he would be entitled to any permanent

disability benefits for his second compensable

lumbar injury on May 11, 2007. 

17. Respondent carrier #1 and respondent

carrier #2 have controverted the payment of

any benefits unpaid, as of the date of

hearing. The Second Injury Fund has

controverted the claimant’s entitlement to any

benefits from the Fund.

18. The appropriate fee for the claimant’s

attorney is the maximum statutory attorney‘s

fee on the permanent partial disability

benefits herein awarded.

AWARD

Respondent carrier #2,Bridgefield Casualty Insurance Company

shall be solely liable for the expense incurred as the result of

medical services provided to the claimant for his compensable

lumbar injury of May 11, 2007, by and at the direction of Dr.

Randall Carson, on December 29, 2008, January 5, 2009, and January

14, 2009. This includes the physical therapy services ordered by

Dr. Carson and provided on January 5, 2009. This liability is

subject to the medical fee schedule.

Respondent carrier #2, Bridgefield Casualty Insurance Company

shall be solely liable for any expense incurred as the result of
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medical services provided expressly at the request and direction of

respondent carrier #2, by and at the direction of Dr. Cyril Raben

on July 23, 2009. This liability is controlled by the agreement

between Dr. Raben and respondent carrier #2, and is not statutorily

controlled by the medical fee schedule.

Respondent carrier #1, Westport Insurance Company and

respondent carrier #2, Bridgefield Casualty Insurance Company,

shall each be liable for one-half of the expense incurred as the

result of medical services provided to the claimant for his chronic

lumbar difficulties by Dr. Kim Graves, on February 16,2009 and June

26, 2009, and the diagnostic testing for the claimant’s lumbar

difficulties that have been recommended by Dr. Raben in his report

of July 23, 2009. This liability is subject to the medical fee

schedule established by this Commission. 

Respondent carrier #1, Westport Insurance Company, shall pay

to the claimant permanent partial disability benefits equivalent to

an 18 percent permanent partial disability to the body as a whole.

Respondent carrier #1, is entitled to a credit against such

benefits for the previous overpayment of temporary total disability

benefits in the amount of $858.00.

Respondent carrier #1, Westport Insurance Company, shall pay

to the claimant’s attorney the maximum statutory attorney’s fee on

the controverted permanent partial disability benefits herein

awarded. One-half of this fee is the obligation of this respondent

in addition to such benefits. The remaining one-half of this fee

shall be withheld by the respondent from  such benefits.
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For the reasons heretofore stated in this Opinion, any claim

for permanent partial disability benefits made against respondent

carrier #2, Bridgefield Casualty Insurance Company, and the Second

Injury Fund should be and hereby is denied and dismissed.

For the reasons heretofore stated in this Opinion, any claim

for temporary total disability benefits should be and hereby is

denied and dismissed.

For the reasons heretofore stated in this Opinion, the claim

for expenses incurred as the result of medical services provided to

the claimant by and that the direction of personnel at the

emergency room of the Johnson County Hospital should be and hereby

is denied and dismissed.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                      
                                                                 
                MICHAEL L. ELLIG
                     ADMINISTRATIVE LAW JUDGE
                                         


