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STATEMENT OF THE CASE

On September 24, 2009, the above captioned claim came on for

a hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 22, 2009, and a pre-hearing order was filed on

July 24, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On December 11, 1996, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury on December 11,

1996.
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4. The claimant received a 27 percent impairment to the body

as a whole regarding his left shoulder.

5. The claimant’s weekly compensation rates are $337 for

temporary total disability and $253 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Wage loss.

2. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that he is entitled to
permanent disability in excess of his
impairment rating because his permanent injury
causes him to earn less now than he was
earning at the time of his injury.  The
Claimant contends that his attorney is
entitled to an appropriate attorney’s fee.”

Respondents’ contentions are:

“The respondents reserve the right to state
their position with regard to the claimant’s
request for wage loss disability benefits
after the completion of discovery.  Counsel
for the respondents is scheduled to depose the
claimant on July 29, 2009 and will state its
position within reasonable time thereafter.”

The claimant, in this matter, is a fifty-eight-year-old male

who sustained an admittedly compensable injury to his left shoulder

on December 11, 1996.  It is further admitted that the claimant has

a 27 percent impairment to the body as a whole as a result of his

work related injury.  The claimant’s injury was sustained while he

was exiting a truck and a step gave way causing the claimant to

fall which resulted in his left elbow becoming hung and his body
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falling toward the ground while his left shoulder rotated

backwards.  The claimant went to the doctor the same day and

eventually sought treatment from Dr. Greg Jones, an orthopedic

surgeon.  This eventually resulted in a replacement of the left

shoulder performed by Dr. Jones.  It is agreed by the parties that,

as a result of the admittedly compensable work related injury, the

claimant has a 27 percent impairment to the body as a whole

regarding his left shoulder.

The central issue before the Commission regards the extent of

the claimant’s permanent disability or wage loss.  To determine

this, we must consider the facts of this case including the

claimant’s age, education, work history, willingness to work, and

his permanent restriction limitations.

Here, the claimant is fifty-eight years of age and graduated

with a high school diploma.  The claimant also attended part of one

semester of college.  The claimant’s work history primarily

consists of commercial truck driving.  He has participated in the

commercial truck driving industry as a driver for more than thirty

years.  The claimant also had some limited work experience directly

out of high school, working in a printing room at a bank and at

some point did cabinetry work for Creative Kitchens.  The claimant

was employed by the respondent as a fuel truck driver who

transported fuel and oil to retail sales outlets.  After the

claimant’s initial injury, he was placed in a light duty position

with the respondent.  In this lighter duty position, the claimant

was no longer required to drive a tractor trailer truck and hook up
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large hoses for purposes of filling fuel tanks.  Instead, the

claimant performed collection duties for the respondent.  However,

that job came to an end when the claimant was dismissed from the

employ of the respondent.  In testimony the claimant stated that he

was told he was being let go because the company was “...going to

go in a different direction....”

Two months after the claimant was let go by the respondent, he

began working for a temporary driving service, Penske Logistics,

driving for Whirlpool.  The claimant explained that he was able to

drive a truck for Penske Logistics and not the respondent because

of the lessened activities he had to engage in driving for Penske

Logistics.  It was the claimant’s testimony that he did not have to

lift or touch any freight, that this was done by hydraulic lifts

while he worked for Penske Logistics.  However, to drive an oil

truck for the respondent he was required to move heavy hoses and

connect heavy hoses to and from fuel trucks.

In 2007 the claimant again had shoulder problems due to his

admittedly compensable injury and had another operation on his left

shoulder.  At that point the claimant tried to return to Penske

Logistics and was unable to do so because he had lost the ability

to lift his left arm.

The claimant then became employed by the Transportation and

Security Administration for the Department of Homeland Security.

In this position, the claimant screened aircraft luggage and

freight that were to be placed on commercial airliners.  It was the

claimant’s testimony that he was able to do this using only one
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hand.  In that job, the claimant was given twenty-five hours of

work per week and was compensated at a rate of $13.25 per hour.

The claimant is currently working in that position.  While the

claimant was employed by Mountain Valley Oil, he was making a

salary of $625 per week while doing the collection work for the

respondent.  When he was employed as a truck driver, the claimant

made somewhere around $600 per week.  Prior to the claimant’s 2007

shoulder operation, while working for Penske Logistics, he was

making about $14.50 per hour and this was a forty-hour work week.

It is clear from the credible testimony of the claimant that he is

currently earning a wage that is less than either of the two wages

he enjoyed working for the respondent and less than the wage he

earned prior to his 2007 left shoulder surgery.

The claimant’s permanent restrictions are set forth in a

letter authored by Dr. Greg Jones on September 5, 2008.  In this

letter the doctor points out:

“He is currently working basically “one-
handed” with his other arm and doing decently
leaving the left shoulder alone and as long as
he is able to maintain that I would encourage
that he continue to try to live life but
recognize clearly that there is an issue with
the shoulder with which we will have to
contend in the future.”

It is clear from this letter and the medical records submitted by

both the claimant and the respondents in this matter that the

claimant is unable to use his left arm in any meaningful way.

The claimant’s willingness to work is evident and commendable

in this matter.  His work history shows his continued effort to

find employment and shows he has been successful in doing so.
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However, this employment is not at the physical levels he was once

able to achieve; however, he does continue to find some type of

employment.

The claimant has suffered a loss in his wage-earning capacity

as a result of his compensable injury.  It was the claimant’s

credible testimony that he was earing $625 per week while employed

by the respondent.  The jobs that the claimant can now perform

limits the income potential for the claimant severely.  After

reviewing all the relevant matters submitted into evidence by the

respondents, it seems clear that the claimant can now expect to

earn a greatly reduced wage.

The job pool that the claimant is now limited to is also

severely restricted by his permanent physical restrictions.  This

in combination with the decreased wage-earning potential makes the

claimant have a wage loss that would be equivalent to 33 percent

impairment to the body as whole.  This is over and above the

claimant’s stipulated whole body impairment of 27 percent.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 22, 2009, and contained in a

pre-hearing order filed July 24, 2009, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

that he suffered a wage loss that would be equal to 33 percent

impairment to the body as a whole.

3. The claimant’s attorney is entitled to an attorney’s fee in

this matter as set out by the Arkansas Workers’ Compensation Act.

ORDER

The respondents are to pay the claimant wage loss in an amount

equal to a 33 percent impairment rating to the body as a whole over

and above the stipulated 27 percent impairment to the body as a

whole.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


