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STATEMENT OF THE CASE

A hearing was held on the Respondent’s Motion to Dismiss on July  27, 2009.

Claimant’s counsel was present at the hearing, as was respondent’s counsel.

However, the claimant failed to appear.

Notice of this hearing on the Respondent’s Motion to Dismiss was provided

to the claimant, certified mail return receipt requested, to her last known address.

The return by the U. S. Post Office shows that this notice was delivered and signed

for by an individual other than the claimant.  A copy of this notice was made

Commission’s Exhibit No. 2 to the hearing.

 DISCUSSION

A review of the Commission file reflects that this claim was initially

controverted in its entirety by the respondents.  The matter was set for hearing on the

issue of compensability and the claimant’s entitlement to medical services,

temporary total disability benefits, and attorney’s fees. The hearing was scheduled
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for September 12, 2005.  The hearing was subsequently continued, at the

respondents’ request, until October 24, 2005. 

Prior to the scheduled hearing, the parties announced that they had settled the

issue by mutual agreement, and no hearing would be necessary.  In this agreement,

the respondents accepted the claimant’s difficulties as compensable and

commenced payment of appropriate benefits.  The claim was returned to the inactive

files in Little Rock.

A dispute subsequently arose over the claimant’s entitlement to certain

medical services.  A pre-hearing conference was scheduled on the issue of

claimant’s entitlement to additional benefits.  Again, this dispute appears to have

been resolved by agreement with the respondents accepting liability of the expense

of the additional medical services. The claim was again returned to the inactive files

in Little Rock.

Next, the claimant sought a change of physicians to which the respondents

objected. This change of physicians was ultimately granted to the claimant by this

Commission. The respondents appear to have accepted liability for and paid the

expense of the initial visit to the physician to whom the change had been granted,

Dr. Robert Tomlinson. This medical service was rendered on March 2, 2009.

Since the claimant’s visit with Dr. Tomlinson on March 2, 2009, there is no

evidence that she has ought any further medical services or taken any action to

pursue any pending claim before this Commission.  At the hearing, the claimant’s

attorney announced that the claimant had made no contact with his office for the

purpose of pursuing any pending claims for additional benefits.  He also indicated

that although he had attempted to contact the claimant, he had been unable to do so.
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The only logical conclusion that can be drawn from the claimant’s actions and

breaking off contact with her attorney and her failure to attempt to pursue any

pending claims for additional benefits, is that the claimant has abandoned any such

pending claim.  Thus, for the purposes of tolling the statute of limitations, any

possible pending claims for additional benefits should be dismissed, subject to

refiling within a time period allotted by Ark. Code Ann. §11-9-702(b).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3.  The respondents have accepted as compensable the

claimant’s right carpal tunnel syndrome and trigger finger

syndrome of the right ring and little fingers. The

respondents have also accepted as compensable an ulnar

neuropathy involving the claimant’s right elbow and

forearm. The respondents have provided benefits for these

compensable injuries, which are in the form of medical

services and temporary total disability benefits.

4. The respondents have consistently denied that the

claimant sustained any compensable injury to her right

shoulder and upper arm and have repeatedly controverted



Hernandez-F502650 -4-

her entitlement to any benefits attributable to difficulties

with these portions of her body.

5. The respondents have filed a motion to dismiss any

claims for additional benefits, so as to stop such claims

from tolling the statute of limitations.  

6. The claimant has taken no action within the last six

months to pursue any claim for additional benefits that

may have been filed with this Commission. The claimant

has not maintained contact with her attorney of record. 

7. The respondents are entitled to a dismissal of any

pending claims for additional benefits by the claimant’s

failure to pursue such claims in a timely and diligent

manner.  This dismissal would be without prejudice to the

refiling of such claims within the time period allotted by

Ark. Code Ann. §11-9-702(b).

ORDER

 Based upon my foregoing findings and conclusions, I hereby order that any

pending claims for additional benefits, which may have been filed in this case,

should be and hereby are dismissed. This dismissal is without prejudice to the

refiling of these claims or the filing of any new claims for additional benefits within

the time period allotted by Ark. Code Ann. §11-9-702(b).  

IT IS SO ORDERED.   
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                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


