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Claimant represented by MICHAEL HAMBY, Attorney, Greenwood,
Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock,
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STATEMENT OF THE CASE

On September 24, 2009, the above captioned claim came on for

a hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 8, 2009, and a pre-hearing order was filed on

July 8, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relative dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$209 for temporary total disability and $157 for permanent partial

disability.



2

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s right hand injury.

2. Medical after March 31, 2009.

3. Temporary total disability from March 30, 2009, until a

date to be determined.

4. Intoxication defense.

5. Attorney’s fees.

Claimant’s contentions are:

“The Claimant is entitled to continuing
medical treatment after March 31, 2009, is
entitled to TTD benefits from March 28, 2009
through a date to be determined, reimbursement
for mileage and a statutory attorney’s fee.”

Respondents’ contentions are:

“Respondents contend that Claimant had a
positive drug test on the date of injury.
Pursuant to Ark. Code Ann. §11-9-102, Claimant
has not suffered a compensable injury and
cannot overcome his burden that the injury was
caused by the use of drugs.  TTD paid thru
3/30/09.”

The claimant is a fifty-five-year-old male who was injured

while working for the respondent on March 16, 2009.  The

respondents do not dispute that the injury the claimant alleges

occurred.  However, the respondents do dispute the compensability

of this claim.  The respondents contend that the claimant was

intoxicated at the time of the accident.

The claimant operated a machine or mill that drilled holes

into a piece of metal.  He would stand at the machine and, using

his left hand, he would crank a handle that would pull the metal
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piece into a drill bit.  The claimant would use his right hand to

apply oil to the metal piece with a brush to cut down on friction.

During this process the claimant had to watch a digital readout to

monitor the depth of his cut into the metal piece.  The machine is

also equipped with a break and a shut off switch.

On March 16, 2009, the claimant was performing the above

described process when his right hand was caught in the drill bit.

The claimant stated, “It grabbed the brush, which in turn grabbed

the glove and before I could pull my hand away it had my hand.”

The claimant described his hand and right thumb as “...all

basically raw meat.”  The claimant went to the rest room and placed

a paper towel on his hand.  The claimant was then taken to a local

clinic for medical treatment.

As to the claimant’s intoxication, the respondents offered

medical reports from the claimant’s visit to Cooper Clinic on March

16, 2009.  These reports concern two drug tests the claimant was

given on that day.  The first test showed negative results for

marijuana, opiates, PCP, Cocaine, amphetamines, Methadone,

barbiturates, Methaqualine, Benzodiazepine, and Propoxyphene.

However, the sample collected was also diluted and the temperature

of the sample was also out of range.  This medical report is found

at Respondents’ Exhibit No. 1, Page 2.

The claimant was then given a second drug screen for the same

drug types, but this time the claimant was observed while giving

the urine sample.  This test was positive for marijuana/THC.  The
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medical report regarding the claimant’s positive test can be seen

at Respondents’ Exhibit No. 1, Page 4.

The claimant had the following exchange on direct examination

regarding the first drug test:

“Q. And was it a urine test?

A. Yeah.

Q. And how many of those did you take?

A. I know I had to take two.

Q. Okay, tell me about the first one.

A. Well, the first one, now this is - this is
where it’s fuzzy.  You have to understand I’ve
got this mess on my hand.  Seems to me when I
took the test I dropped it or dropped - it
slipped and I was having to deal with that,
deal with buttoning myself back up and this
took some time cause I’m not left handed.  And
took it out, when I took it out there stood
around for a few minutes, when somebody
finally came over to handle it,...”

On cross examination, the claimant had the following exchange

with respondents’ counsel.

“Q. Your attorney asked you about the two drug
tests that you had following this incident, is
that correct?

A. Yes, ma’am.

Q. When you were describing the first test
that you took you mentioned a word fuzzy, is
that right?

A. Yeah, it’s been so long ago, but yeah.

Q. And you also described to us something
about something slipping, what were you
talking about?

A. The cup slipping.

Q. The urine sample?
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A. Yeah.

Q. Did it fall in water?

A. Now see that’s the fuzzy.

Q. Did it fall in the toilet, did it fall in
the sink?

A. I think it did.  I think it fell when I was
trying to move it, yeah, it fell.  I remember
saying something about it, but at that point
and time I was still fuzzy.

Q. So it fell in some water is what you’re
telling us today?

A. Yeah, I believe so, I think so.

Q. And you still gave it to somebody as your
urine sample?  Yes or no, did you turn into
somebody?

A. Yeah, I sat it - sat it on the counter.
There was nobody there at the time.

Q. Okay and the second test that you had the
records show that you were actually observed
while it was taken, is that right?

A. Yes.

Q. Somebody watched you?

A. Yeah.”

It is the claimant’s contention that he did smoke marijuana at

a party a week before his accident at the respondent’s business,

but he was not intoxicated on March 16, 2009.  The claimant also

offered three witnesses who had observed the claimant on that day,

but none of those witnesses had any substantial contact with the

claimant on that day.  Although two witnesses noted that it was

common for the claimant to talk to himself.
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Under the Arkansas Workers’ Compensation Act the definition of

a compensable injury includes any injury which was “substantially

occasioned by the use of alcohol, illegal drugs, or prescription

drugs used in contravention of physician’s orders,” Ark. Code Ann.

§11-9-102(4)(B)(iv)(a).  It is the burden of the respondents to

prove the presence of an illegal substance.  Here, I find the

respondents have met that burden through the drug testing that was

performed on the claimant and well documented in Respondents’

Exhibits and what I believe to be the claimant’s attempt to alter

the results of his first unobserved drug screen.

The presence of an illegal drug creates a “rebuttable

presumption that the injury or accident was substantially

occasioned by” their use, Ark. Code Ann. §11-9-102(4)(B)(iv)(b).

Thus, the employee has the burden of proving by a preponderance of

the evidence that the illegal drug did not substantially occasion

the injury or accident.  Ark. Code Ann. §11-9-102(4)(B)(iv)(d).

In the present case, the claimant testified that his hand was

injured when it became caught in the machine he was operating.  I

believe that this injury was a result of the claimant’s

intoxication.  The activity that the claimant was involved in at

the time of the accident involved a high level of concentration.

Due to the claimant’s intoxication, he was unable to concentrate at

a high level.  The claimant has failed to rebut the presumption

that his injury was substantially occasioned by the use of illegal

drugs.
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From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 8, 2009, and contained in a

pre-hearing order filed July 8, 2009, are hereby accepted as fact.

2. The respondents have met their burden of proving the

presence of an illegal substance.

3. The claimant has failed to meet his burden of proving by a

preponderance of the evidence that marijuana did not substantially

occasion his injury.  Therefore, he has failed to prove that he

suffered a compensable injury.

ORDER

The claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury while employed by

the respondent.  Therefore, his claim for compensation benefits is

hereby denied and dismissed in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


