
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F804390

STEVE HAFLIGER CLAIMANT

AQUATURBO SYSTEMS, INC. RESPONDENT
                                                       
CINCINNATI INDEMNITY                        NO. 1        RESPONDENT
INSURANCE CARRIER

DEATH & PERMANENT DISABILITY TRUST FUND     NO. 2      RESPONDENT

OPINION FILED OCTOBER 30, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville,
Arkansas. 

Respondent No. 1 represented by WILLIAM FRYE, Attorney, North
Little Rock, Arkansas.

Death & Permanent Disability Trust Fund represented by CHRISTY
KING, Attorney, Little Rock, Arkansas–not present at hearing.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 10,

2009, in Springdale, Arkansas.  The deposition of Dr. James

Blankenship was taken on March 10, 2009, and has been admitted as

Joint Exhibit No. 1 to the hearing. 

A pre-hearing order was entered in this case on March 9, 2009.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time. A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On December 14, 2007, the relationship of employee-

employer-carrier existed between the parties.
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2. The appropriate weekly compensation benefits are $429.00

for total disability and $322.00 for permanent partial

disability.

3. On December 14, 2007, the claimant sustained compensable

injuries to his neck and back.

4. There is no dispute over medical services or temporary

disability benefits at the present time.

5. The healing period ended on November 20, 2008.

6. The respondents have accepted liability for permanent

partial disability benefits for a permanent physical

impairment of 9 percent to the body as a whole.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant’s shingles are compensable.

2. The claimant’s entitlement to permanent physical

impairment and permanent disability for the shingles.

3. Extent of permanent functional disability for loss of

wage-earning capacity, including permanent total

disability.

4. Attorney’s fees.

In regard to these issues, the claimant contends:
  
“(a) Employee/employer relationship existed on
or about December 14, 2007.

(b) On that date, claimant sustained a
compensable injury to his back and neck while
in the scope and course of his employment with
respondent.

(c) On a date after that, claimant sustained a
separate injury to his right index finger
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while in the scope and course of his
employment with respondent.

(d) Claimant has been released by his
authorized treating physician Dr. Blankenship,
but is unable to go back to his employment
making the same or similar wages.

(e) That the claimant is permanently and
totally disabled.

(f) In the alternative, claimant is unable to
return to the same or similar employment and
therefore entitled to wage loss disability or
permanent impairment in excess of his
permanent impairment rating of 23 percent.”

  
 

In regard to these issues, the respondent #1 contends:

“The claimant was injured on December 14,
2007, at which time he fell off of scaffolding
and injured his neck and right shoulder. The
claimant has been treated by Dr. Blankenship,
who performed an anterior cervical discectomy
and arthrodesis at C4-5 and C5-6.  On November
30, 2008, Dr. Blankenship assigned a 9 percent
rating to the body as a whole. However, Dr.
Blankenship also assigned a rating for the
claimant’s shingles, which has not been
accepted due to the fact it is congenital and
not related to the claimant’s compensable
injury.”

Death & Permanent Disability Trust Fund did not participate in

the hearing.

 DISCUSSION

I. COMPENSABILITY OF THE CLAIMANT’S SHINGLES

The first issue to be addressed is whether the claimant’s

episode of shingles, which involved his right upper extremity, is

“compensable”.  The burden rests upon the claimant to prove that

his episode of shingles was causally related to his compensable
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cervical injury, in that it was a natural and probable consequence

or complication of his compensable neck or back injuries.

The only expert medical opinion, which has been offered on

this issue, is the opinion of Dr. James Blankenship. Dr.

Blankenship is a highly competent neurosurgeon and has been the

claimant’s treating physician for his compensable cervical injury.

In his various reports and records, Dr. Blankenship emphatically

and concisely stated that it is his expert medical opinion that the

claimant’s episode of shingles was directly caused by the physical

stress of the claimant’s compensable cervical injury and the

corrective surgery that this injury required. Further, in his

deposition, Dr. Blankenship stated:

“I don’t think there’s any doubt that it (the
shingles) was brought on by the (cervical)
surgery”. (D.35)

“In my mind there was just no doubt.  It’s
too–the temporal relationship is too close to
the procedure performed (the cervical
decompression and fusion) and the (dermatonal)
distribution for that not to be the most
likely cause of his outbreak (of shingles).”

In his deposition, Dr. Blankenship explained that shingles or

herpes zoster was actually a flare up of dormant chicken pox virus.

He explained that anyone, who had experienced chicken pox in the

past, could retain dormant chicken pox virus in their body and that

this dormant virus would collect in the area of a particular nerve

base.  This dormant virus can then flare up, as the result of

physical stress or immunodeficiency, and cause an inflammation of

that particular nerve.  In the claimant’s case, the particular

nerve that was affected was the C5 nerve.  This was the same nerve
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involved in the compensable injury and required surgical

decompression.

After consideration of all the evidence presented, I find that

the opinion of Dr. Blankenship is convincing. This opinion is

stated clearly and unequivocally. Dr. Blankenship is a highly

competent neurosurgeon with particular expertise in the area of

medicine associated with nervous injuries and disorders. At the

time of this onset of shingles, he was the claimant’s treating

physician and was extremely familiar with the claimant’s physical

condition. He has adequately explained the basis for his opinion,

and there is no evidence that this opinion is in any way based upon

any material mistake of fact or lack of relevant information to

formulate the opinion.

Therefore, I find that the claimant has proven by the greater

weight of the credible evidence that his episode of shingles was

causally related to and was a natural consequence or complication

of the claimant’s compensable cervical injury and the necessary

surgical intervention that this injury required. On this basis, the

claimant’s episode of shingles would also be “compensable”, under

the Act.

II. APPROPRIATE BENEFITS FOR THE CLAIMANT’S SHINGLES

The next matter to be addressed concerns the benefits to which

the claimant would be entitled, under the Act, for his compensable

episode of shingles. The only benefits the claimant is requesting,

at this time, are permanent disability benefits for both permanent
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physical impairment and permanent functional disability (i.e. loss

of wage-earning capacity).

The medical evidence shows that Dr. Blankenship assigned a

permanent physical impairment of 15 percent to the body as a whole

for the claimant’s outbreak of shingles. However, it is the

obligation of this Commission to independently determine the

existence and extent of permanent physical impairment for a

compensable injury or condition, which would conform to all the

requirements set by the Act for such benefits. These requirements

are found in various portions of the Act.  

Ark. Code Ann. §11-9-704(c)(1)(B) requires that any

determination of the existence or extent of permanent physical

impairment, must be “supported by objective and measurable physical

or mental findings”.  However, the Appellate Courts have emphasized

that this subsection only requires that the existence and extent of

permanent physical impairment be “supported by” such findings.  It

does not require that this determination be based solely on

“objective and measurable physical or mental findings”. 

 Ark. Code Ann. §11-9-521(g) and §11-9-522(g) both require

that any assessment of permanent physical impairment must be based

calculated in a manner that conforms to the Commission’s officially

adopted “impairment rating Guides”. These subsections further

require that this officially adopted impairment rating Guides

cannot give any consideration to pain as a basis for any

impairment. This latter provision would coincide with the mandate

of Ark. Code Ann. §11-9-102(16)(A)(ii)(a) that prohibits a
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physician, any other medical provider, the Administrative Law

Judge, the Workers’ Compensation Commission, or the Courts from

giving any consideration to complaints of pain in determining the

existence or extent of physical or anatomical impairment.

 Finally, Ark. Code Ann. §11-9-102(4)(F)(ii)(a) prohibits any

award of permanent disability benefits, unless it is determined

that the compensable injury was the “major cause” of the disability

or impairment.  In order for the compensable injury to be the

“major cause” of the impairment or disability, it must be more than

50 percent of the cause of the impairment.  

It is obvious from the deposition of Dr. Blankenship that he

made a rather torturous attempt to assign an impairment rating for

the claimant’s episode of shingles using a method found in the

Commission’s official rating Guides, which at this time, is the

American Medical Association’s Guides to the Evaluation of

Permanent Impairment (fourth edition). He indicated that the 15

percent rating, he assessed was reached by using the DRE impairment

categories for a permanent cervical radiculopathy, as set out in

Table 73 on Page 110 of the Guides. The only problem is that Dr.

Blankenship also clearly stated, in his deposition that there was

absolutely no evidence that the claimant experienced a cervical

radiculopathy after his corrective surgery.  There was no evidence

of muscle atrophy, reduced reflexes, or electrodiagnostic

abnormalities.  

Most importantly, Dr. Blankenship recognized that the claimant

exhibited no objective findings to support this rating. He conceded
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that the rating he assessed was based entirely on the claimant’s

subjective complaints of continuing pain.  

After consideration of all the evidence presented, I find that

Dr. Blankenship’s assessment of a 15 percent permanent physical

impairment, for the claimant’s episode of shingles does not comply

with the requirements of the Act.  Therefore, this opinion  is not

entitled to any weight and credit.

In fact, a more  appropriate method that is provided by the

Guides, is found in Table 20 on Page 151 of the Guides. This method

gives the recommended  procedure for determining impairment due to

pain or sensory deficit resulting from peripheral nerve disorders,

such as shingles. Dr. Blankenship clearly indicated that the

claimant’s episode of shingles involved the C5 nerve. Following the

procedure outlined in Table 20, Table 13 on Page 51 of the Guides

must be examined to determine the value to be assigned to the C5

nerve.  As the evidence shows that the claimant has not experienced

motor deficit, which would involve this nerve, the maximum value

for either a sensory deficit or pain involving the C5 nerve is 5

percent to the upper extremity, or 3 percent to the body as a whole

(Table 3 on Page 30). From the evidence presented, it appears that

the claimant would fall under Class II of Table 20(a).  Under this

classification, the maximum percentage for a  sensory impairment is

set at 25 percent.  When the sensory value of the C5 nerve is

multiplied by this maximum impairment for the appropriate class,

the appropriate impairment would be 0.75 percent to the body as a

whole (i.e. 3 percent X 25 percent).  
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However, even this method for determining the existence and

extent of the claimant’s degree of permanent physical impairment,

which would be due to the episode of shingles, does not comply with

the statutory requirements of the Act.  Clearly, under this method

of assessing permanent impairment for the claimant’s episode of

shingles would still be based solely upon consideration of “pain”

(as was the assessment by Dr Blankenship).  Ark. Code Ann. §11-9-

521(g), §11-9-522(g), and §11-9-102(16)(A)(ii)(a) all expressly

prohibit the assessment of any permanent physical impairment that

gives any consideration to complaints of pain. Therefore, there is

simply no recognized method that can be used to assess any

permanent physical impairment for the claimant’s episode of

shingles what would satisfy the statutory requirements of the Act.

The assessment of a permanent physical impairment is a

necessary prerequisite for any award of permanent disability

benefits for permanent functional disability or loss of wage-

earning capacity.  As the claimant has failed to prove that he is

entitled to any benefits for permanent physical impairment for his

compensable episode of shingles, this condition cannot form the

basis for an award of any permanent disability benefits for

permanent functional disability or loss of wage-earning capacity.

  III. THE OVERALL EXTENT OF PERMANENT FUNCTIONAL DISABILITY FOR 

LOSS OF WAGE-EARNING CAPACITY, INCLUDING PERMANENT TOTAL DISABILITY

The final issue to be discussed is the claimant’s entitlement

to permanent functional disability benefits, or loss of wage-

earning capacity.  This would include permanent total disability.



F804390-Hafliger -10-

The burden rests upon the claimant to prove the existence and

extent of permanent functional disability, including permanent

total disability.

The respondents have conceded that the claimant has

experienced a permanent physical impairment of 9 percent to the

body as a whole, as a result of his compensable cervical injury.

The respondents have accepted liability for and have paid permanent

partial disability benefits in this amount. The claimant does not

appear to contest the accuracy of this rating. 

The evidence presented (particularly the medical evidence)

shows that the claimant has experienced no permanent physical

impairment from his admittedly compensable lumbar injury. Again,

the claimant does not appear to dispute this conclusion. As

previously indicated in this Opinion, no permanent benefits for

permanent functional disability, including permanent total

disability, can be awarded for a compensable injury, unless it is

first established that the compensable injury produced some degree

of permanent physical impairment. As the claimant has failed to

prove that his compensable lumbar injury resulted in any permanent

physical impairment, he would not be entitled to any permanent

disability benefits for permanent functional disability for this

particular injury. 

Finally, for the reasons heretofore discussed, the claimant’s

compensable episode of shingles cannot be considered in determining

the extent of his permanent functional disability or loss of wage-

earning capacity, for the same reason as his compensable lumbar
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injury.  Thus, the only compensable injury that can be considered

in determining the extent of his permanent functional disability is

the claimant’s compensable cervical injury.

Ark. Code Ann. §11-9-522(b) provides that, in considering

claims for permanent disability, in excess of the permanent

physical impairment, the Commission must take into consideration

the percentage of the permanent impairment, the claimant’s age,

education, work experience, and all other matters reasonably

expected to affect his future earning capacity.  In the present

case, the claimant has a permanent physical impairment of 9 percent

to the body as a whole. He is 61 years old and is a high school

graduate with a two-year associate degree in Business

Administration. While in the Army, he was also trained in the

operation of heavy equipment. In the past, he has held a real

estate license and has been certified as commercial real estate

appraiser. However, both of these licenses or certificates have

apparently expired. 

The claimant’s previous work experience consists of selling

and installing milking machines, selling and installing commercial

refrigerated cases or coolers, acting as an appraiser in the county

assessor’s office, and welding. For the past several years prior to

his compensable injuries, the claimant worked as a welder for the

Road Department for approximately 4 years and as a welder for the

respondent for approximately 3 years.  In his capacity as a welder

he earned wages in the area of $14.00 per hour. He also has

experience in supervisory or management positions. The last such
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position was with the respondent, as a welding foreman. At the time

of his compensable injury, he was earning $15.50 per hour. The

stipulated compensation rates would indicate an average weekly wage

of approximately $643.50, at the time of the claimant’s compensable

injuries.

The medical evidence shows that the claimant’s compensable

cervical injury has resulted in significant limitations on his

potential employment activities.  The first and one of the more

significant of these limitations, is that the claimant can no

longer wear a welding helmet. This limitation would prevent him

from returning to his preinjury employment position with the

respondent or any other welding position. 

An FCE, which was performed on the claimant on June 1, 2009,

reflected that he was limited to the medium category of work, as

classified by the Department of Labor. This test indicated that the

claimant was physically capable of lifting up to 50 pounds on an

occasional basis, up to 25 pounds on a frequent basis, and up to 10

pounds on a constant basis.  He also exhibited limitations on

unilateral lifting up to 20 pounds  to shoulder level. He was

further restricted from any activities requiring prolonged or

repeated “cervical deviation” (i.e. bending, twisting, or flexing

the neck). The physical capabilities assessment (FCE) was

interpreted as showing the claimant exhibited reliable, consistent,

and maximum effort on all testing.  The restrictions set out in the

FCE coincide with those imposed by Dr. Blankenship for the

claimant’s compensable cervical injury.
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When the claimant’s permanent physical impairment and

restrictions from his compensable cervical injury are considered in

light of his advanced age, education, prior work experience,

motivation, and all other factors relevant to his employability, I

find that the claimant has proven by the greater weight of the

credible evidence that he has sustained a permanent loss in his

wage-earning capacity. His compensable cervical injury has excluded

him from engaging in essentially all welding employments. His

inability to bend or flex his neck would exclude him from operating

heavy equipment or even driving a fork lift.  His restrictions on

lifting would preclude him from engaging in any heavy manual labor,

including many assembly line positions.  Further, the potential

employment positions remaining available to the claimant would

likely be at wages significantly less than those he was earning at

the time of his compensable injury.  Finally, the claimant’s

advanced age would make any formalized retraining unproductive.

However, it is my opinion that the greater weight of the

evidence fails to prove that the claimant’s compensable cervical

injury has rendered him permanently totally disabled.  There would

still remain available to the claimant, in the area of his

residence, a sufficient number of  potential employments for which

he would otherwise be qualified to provide him with a reasonable

expectation of obtaining regular gainful employment. These

positions would be primarily in the clerical and sales fields.

These are also areas in which the claimant has some previous

experience. There would also remain a number of light factory type



F804390-Hafliger -14-

positions and potentially some management positions that would be

within the claimant’s physical limitations and for which the

claimant would otherwise also be qualified.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that he has sustained a permanent functional

disability for loss of wage-earning capacity in addition to his 9

percent permanent physical impairment, in the amount of 16 percent

to the body as a whole. Therefore, I find that the claimant is

entitled to permanent partial disability benefits for his

compensable cervical injury in the amount of 25 percent to the body

as a whole. This would include both permanent partial disability

for permanent physical impairment, in the amount of 9 percent to

the body as a whole, and permanent partial disability for permanent

functional disability (i.e. loss of wage-earning capacity), in the

amount of 16 percent to the body as a whole.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On December 14, 2007, the relationship of

employee-employer-carrier existed between the

parties.

3.  On December 14, 2007, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $429.00 for total
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disability and $322.00 for permanent partial

disability.  

4. On December 14, 2007, the claimant

sustained compensable injuries to his neck or

cervical spine and back or lumbar spine. 

5. As a result of the claimant’s compensable

cervical injury and required corrective

surgery, the claimant experienced a

compensable consequence or complication in the

form of an episode of herpes zoster

(shingles).

6. There is no dispute, at the present time,

over the claimant’s entitlement to medical

services.

7. There is no dispute, at the present time,

over the claimant’s entitlement to temporary

disability benefits.

8. The claimant’s healing period from the

effects of his compensable injuries and

compensable consequences ended on November 20,

2008.

9.  The respondents have accepted liability

for a permanent partial disability for

permanent physical impairment in the amount of

9 percent to the body as a whole and have paid

such benefits.
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10. The claimant has failed to prove by the

greater weight of the credible evidence that

he is entitled to any permanent disability

benefits, either permanent physical impairment

or permanent functional disability (i.e. loss

of wage-earning capacity) as a result of the

compensable consequence or complication of

shingles.

11. The claimant has failed to prove by the

greater weight of the credible evidence that

he has been rendered permanently totally

disabled, as a result of his compensable

injuries and compensable consequence or

complication.

12. The claimant has proven by the greater

weight of the credible evidence that he has

sustained permanent partial disability for

permanent functional disability or loss of

wage-earning capacity, in addition to the

permanent partial disability for permanent

physical impairment. The claimant has further

proven by the greater weight of the credible

evidence that this permanent functional

disability is in the amount of 16 percent to

the body as a whole. Thus, the claimant is

entitled to permanent partial disability
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benefits, which total 25 percent to the body

as a whole, for his compensable injuries and

compensable consequence or complication.

13. The respondents have controverted the

claimant’s entitlement to any permanent

partial disability benefits in excess of 9

percent to the body as a whole.

14.  The appropriate attorney’s fee for the

claimant’s attorney is the maximum statutory

attorney’s fee on the controverted additional

permanent partial disability benefits herein

awarded for permanent functional disability.

ORDER

The respondents are liable for the expense of reasonably

necessary medical services required by the claimant for his

compensable injuries and the compensable consequences or

complications of these injuries in the form of shingles. This

liability is subject to the medical fee schedule established by

this Commission.

The respondents shall pay to the claimant permanent partial

disability benefits equivalent to a 25 percent permanent partial

disability to the body as a whole. The respondents shall be

entitled to credit for the permanent partial disability benefits

previously paid for the 9 percent permanent physical impairment.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted permanent
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partial disability benefits herein awarded for permanent functional

disability or loss of wage-earning capacity. One-half of this fee

is the obligation of the respondents in addition to such benefits.

The remaining one-half of this fee is to be withheld by the

respondents from such benefits.

For the reasons heretofore set forth in this Opinion, the

claimant’s request for permanent disability benefits for his

compensable consequence, in the form of an episode of shingles, and

his request for permanent total disability benefits must be denied

and dismissed.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                              
                                   MICHAEL L. ELLIG
                                     ADMINISTRATIVE LAW JUDGE
                                         


