
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F708752 (07/24/07)

WILLIE HURT, EMPLOYEE  CLAIMANT

DENSO MANUFACTURING, INC., EMPLOYER         RESPONDENT

MITSUI SUMITOMO INSURANCE GROUP, CARRIER         RESPONDENT

OPINION FILED DECEMBER 14, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on December 11,
2009, at Luxora, Mississippi County, Arkansas.

Claimant pro se.

Respondents represented by the HONORABLE ANDREW M. IVEY, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On October 12, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by parties, the issues to be addressed during the course

of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Willie Hurt - the claimant, and John Beal, coupled with other documents

comprise the record in this claim.

DISCUSSION
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Willie Hurt, the claimant, with a date of birth of October 16, 1953, is a high school

graduate who commenced his employment with respondent-employer on August 7, 2006.  Prior

to becoming an employee of respondent claimant worked for a temporary employment agency and

was assigned by same to respondent-employer.  After completing a ninety (90) day probationary

period through the temporary employment agency, claimant became an employee of respondent-

employer.  Prior to the afore, the claimant was employed by American Greeting for a period of

eighteen (18) months.  

Claimant denied that he experienced health difficulties prior to his employment with

respondent-employer.  The testimony does reflect that while employed in the state of Wisconsin

the claimant sustained a hernia in the right side of his groin area.  

While employed by respondents the claimant worked second shift (from 4:30 p.m. thru

12:30 a.m.).  Claimant’s regular work station was in the testing booth.  On July 23, 2007, the

claimant was working on the assembly line supplying parts.  The testimony of the claimant reflects

that the maximum weights of the parts lifted by him during the course of his assigned duties on

the line was thirty (30) pounds.  Claimant asserts that while lifting parts and placing them on the

line he felt a slight discomfort in left side of his groin area, however continued working.  Claimant

testified that the discomfort in the groin area occurred between 10:00 p.m. and 11:00 p.m., on

July 23, 2007.  The testimony of the claimant reflects that he completed his shift, and after

clocking out preceded to the parking and his vehicle for the journey home.  Claimant resided in

Hayti, Missouri, a distance of approximately 45-minutes from the respondent’s Osceola facility.

Claimant acknowledged that he did not report the occurrence of the discomfort to

supervisory personnel of respondent-employer before leaving work on July 24, 2007.  Further, the
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claimant testified that he first felt pain in his groin area while getting into his vehicle at the

conclusion of his shift to go home.  The testimony of the claimant reflects that he may have

stopped to get gas for his vehicle in route home.

Claimant testified that after he arrived home he decided to check the area of his discomfort

and pain, at which time he discovered the hernia in the left lower quadrant area of his groin. 

Claimant asserts that he preceded to the local emergency room where his complaint was

diagnosed by the attending physician as a hernia and he was referred to a surgeon for follow up. 

Claimant testified that he was seen at the emergency room at approximately 1:30 a. m., on July

24, 2007.  After returning home from the emergency room, claimant testified that called

respondent-employer and informed the on-call personnel of his injury and need for medical

treatment.

Claimant’s testimony reflects that he reported for work at his next scheduled shift. 

Claimant testified that he informed his supervisor, Carol Spence, of his injury and his need to take

time off from work in order to have his hernia surgically repaired.  The testimony of the clamant

reflects that an incident report was completed and he was referred to Human Resources

personnel, Valery Staff.  Claimant maintains that he was informed by Ms. Staff that he did not

have sufficient time to take off for work the have the surgery.  

The claimant asserts that once he pushed to filed a workers’ compensation claim in

connection with the diagnosed hernia respondents used his failure to attend a scheduled meeting

as a basis for the termination of his employment.  Claimant maintains that will all of the other

employees in his department attended the meeting at 3:30 p.m., he was not provided notice, and,

as a consequence of the afore, reported to work at his regular time of 4:30 p.m.  The claimant’s
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employment with respondents was terminated on August 29, 2007.  Claimant testified that he

underwent surgery to repair his hernia on August 31, 2007.  

The claimant did not provide any medical record in connection with the medical treatment

he received in the treatment of his hernia.  Clamant testified that he believed that he informed

hospital personnel at the time of his July 24, 2007, emergency room visit that his injury had been

sustained at work, and as such was a workers’ compensation claim.  Testimony of the claimant

reflects that the cost of his hernia repair surgery was filed with his health insurance carrier, which

was obtained through his employment with respondent.  Claimant asserts that off work recovering

for a period of four (4) months as a result of the hernia repair surgery.

The claimant acknowledged that he was informed as of August 24, 2007, that the

respondents were denying his claim for workers’s compensation benefits.  Further the claimant

acknowledged that it was unto until his correspondence, which was received by the Arkansas

Workers’ Compensation on July 31, 2009, that he requested workers’ compensation in

connection with his claimed July 24, 2007, hernia injury.

The testimony of John Beal, Administration Manager of respondent-employer, noted the

claimant received written warning regarding his work attendance on June 8, 2007.   On July 24,

2007, the claimant received his Final Written Warning regarding his attendance.  On August 20,

2007, the claimant received notice of the Recommendation to Terminate Employment.  Claimant

was afforded a Tribunal Hearing on the recommendation, and on August 29, 2007, his

employment was terminated.  The August 29, 2007, Tribunal Summary Form, authored in

connection with the Tribunal hearing noted the “strong smell of alcohol” on the claimant and the

changes in the claimant’s usual demeanor.  (RX. #1, p. 1-8).
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Mr. Beal provided testimony distinguishing the policy of respondent regarding FMLA and

work-related injuries.  In the instant claim, Mr. Beal acknowledged that the claimant would have

been informed if he was filing a request for time off from work for a non-work-related complaint

that he could file for medical leave or FMLA.  A claim for necessary medical treatment for a

work-related injury is handled by different personnel before being referred to the workers’

compensation insurance carrier, who would make a determination whether to accept or controvert

the claim.  

After a thorough consideration of all of the evidence in this claim, to include the testimony

of the witnesses, review of the documentary evidence, application of the appropriate statutory

provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On or about July 24, 2007, the employee-employer-carrier relationship existed 

among the parties.

3. On or about July 24, 2007, the claimant earned wages sufficient to entitle him to 

weekly compensation benefits of $278.00/$209.00, for temporary total/permanent partial

disability base on an average weekly wage of $417.02.

4. The claimant has failed to satisfy all the necessary elements of the hernia to 

establish compensability of work-related hernia.  Specifically, the evidence fails to establish that

the claimant experienced severe pain in the hernia region and that the same caused him

immediately ceased work, pursuant to Ark. Code Ann. §11-9-523 (a).

5. The evidence preponderates that the claimant did not file a claim for benefits with 
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the Arkansas Workers’ Compensation in connection with the claimed injury of on or about July

24, 2007, until August 31, 2009, which was more then two (2) from the date of the alleged injury

and barred pursuant Ark. Code Ann. §11-9-702 (a)(1).

CONCLUSIONS

The claimant asserts that he sustained an injury, in the form of a hernia, within the course 

and scope of his employment which required medical treatment and resulted a period of total

incapacitation.  Claimant seeks corresponding medical benefits and temporary total disability. 

Respondents contend that the claimant did not sustain a compensable hernia injury, pursuant to

Ark. Code Ann. §11-9-523.  Further, respondents contend that the present claim for workers’

compensation benefits is barred by the statute of limitations as set forth in Ark. Code Ann. §11-9-

702 (a) (1).

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

It is not disputed that the claimant was an employee of respondents during the pertinent

time period.  Claimant worked the second shift, which was from 4:30 p.m. to 12:30 a.m. 

Claimant asserts that the sustained the injury, a hernia,  which serves as the basis for the present

claim during the latter portion of his shift, between 10:00 p.m. and 11:00 p.m., on July 23, 2007.  

Ark. Code Ann. §11-9-523, provides in pertinent part:

(a)   In all cases of claims for hernia, it shall be shown to the
satisfaction of the Workers’ Compensation Commission:

(1)   That the occurrence of the hernia immediately followed
as a result of sudden effort, severe strain, or the application of force
directly to the abdominal wall;
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(2)   That there was severe pain in the hernial region;
(3)   That the pain caused the employee to cease work 

immediately;
(4)   That notice of the occurrence was given to the employer

within forty-eight (48) hours thereafter;
(5)   That the physical distress following the occurrence of 

the hernia was such as to require the attendance of a licensed physician
within seventy-two (72) hours after the occurrence.

The claimant had previously sustained an hernia in the right side of his groin which was

surgically repaired while employed by a different employer.  The evidence in the record reflects

that on July 23, 2007, while loading parts on an assembly line the claimant experienced some

slight discomfort in the left side of his groin area.  Claimant testified that the afore occurred

between 10:00 p.m and 11:00 p.m.   The claimant continued discharging his employment duties

until the conclusion of his shift at 12:30 a.m.  There is no evidence in the record that the claimant

experiences “severe pain in the hernial region” or that the pain or “discomfort” caused his to cease

working immediately.  The claimant did testify that by the time he arrived at his car in the parking

lot at the conclusion of his shift he was hurting the groin area.  By the claimant own testimony,

while in route home, a distance of approximately 45 minutes, he stopped to get gas.  The claimant

testified that upon arriving home he examined the area of his pain and found the hernia, for which

he sought medical treatment at the local emergency room. 

The claimant did not offer any medical records in connection the treatment he received for

the injury.  The claimant testified that he notified respondents of his claimant injury after his return

from the emergency room at approximately 1:30 a.m. on July 24, 2007.  The evidence

preponderates that the claimant has failed to satisfy the each of the elements of the hernia statute. 

Specifically, the claimant has failed to satisfy the first and third elements of the statute. 
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Accordingly, the claimant has failed to sustain his required burden of proof by a preponderance of

the evidence that he sustained a compensable hernia in the employment of respondents.

Claimant acknowledged that his first claim to the Arkansas Workers’ Compensation

Commission for benefits growing out of the claimed July 24, 2007, injury, was the

correspondence he mailed to the Arkansas Workers’ Compensation Commission which was

received by same on July 31, 2009.  The afore correspondence reflects, in pertinent part:

To: Whom it may concern
   I am requesting an appeal to the decision rendered on 8-24-07 
Left Hernia.  AWCC file # F708752 
   I request medical expense’s (as there were no medical bill paid
by the Ins. Company)
   I also request Temporary and permanent Partial Disability and
Rehab benefits. (RX. #1, p. 11).

The evidence reflects that respondents filed the August 24, 2007,  Employer’s Intent to Accept or

Controvert Claim, Form AR-2, with the Arkansas Workers’ Compensation Commission, which

reflected that the claim was being denied. (RX. #1, p. 10).

The evidence preponderates that the claimant was aware that the respondents were

controverting the compensability of his July 24, 2007 claim as of August 24, 2007.  Nevertheless,

the claimant did not file a claim for workers’ compensation benefits in connection with the July

24, 2007, claim until July 31, 2009, more that two (2) years from the date of the alleged injury. 

Pursuant to Ark. Code Ann. §11-9-702 (a) (1), the present claim is barred.

The claim is respectfully denied and dismissed.

IT IS SO ORDER.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    


