
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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WAL-MART ASSOCIATES, INC.,
EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC.,
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE STEVEN R. MCNEELY,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE DALE BROWN,
Attorney at Law, Fayetteville, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 2,

2009, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on April 28, 2009.  The following

stipulations were submitted by the parties in the Prehearing

Order and are hereby accepted:

1. The employee/employer relationship
existed on or about July 9, 2008, at
which time the claimant sustained a
compensable injury to her right knee.

2. The claimant’s compensation rate is
$132.00 per week.

3. The claimant’s entitlement to temporary
total disability benefits have been
controverted for purposes of attorney’s
fees.
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4. The respondents have paid appropriate
medical to date.

5. The respondents have authorized the
claimant to return to Dr. Rosenzweig for
a one-time evaluation. 

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Temporary total disability from July 10,
2008, to a date yet to be determined.

2. Attorney’s fee.

3. Additional medical treatment (reserved).

4. All other issues are reserved.

Respondent:

1. The claimant’s entitlement to temporary
total disability benefits.

2. Application of Arkansas Code Annotated
Section 11-9-526.

The record consists of the June 2, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant began working for Wal-Mart on March 5,

2008, performing maintenance work.  (T6) The claimant’s work

included cleaning restrooms, dusting, washing windows and

cleaning floors.  (T7) On July 9, 2008, the claimant
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1 The claimant at one point testified that she went to
her own doctor because she thought Wal-Mart would not pay
for a physician.  (T8) The claimant later testified that she
did not go to her own doctor on the day she fell, and went
to the company doctor the next day.  (T14) The first report
in the record from Dr. Adametz indicates a service date of
July 11, 2008, i.e., two days after the fall on July 9,
2008.  (C. Exh. 1 p. 1)

sustained an admittedly compensable right knee injury when 

her foot slipped putting a buggy away.  (T7, Comm. Exh. 1 p.

1)  

The claimant testified at the hearing conducted on

June 2, 2009, that she reported the injury to Jamie Chapple,

the Wal-Mart personnel representative who also testified at

the hearing.  (T7) However, the claimant later testified

that she did not remember if she had any conversation with

Ms. Chapple after the injury.  (T11) 

The claimant came under the care of Dr. John Adametz, a

company physician, on or about July 11, 2009.1  Ms. Chapple

accompanied the claimant to that doctor’s visit.  (T14-15,

27) Dr. Adametz released the claimant to restricted duty

work.  (C. Exh. 1 p. 4) Wal-Mart demanded that the claimant

return to work, and although the claimant testified that she

does not remember when she went back because it has been so

long ago, she testified that she did report back to work as

requested.  (T15, T24) The claimant testified that she tried
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to return to work for two days.  (T9) The claimant testified

that the first day she returned to work, she was assigned to

be a door greeter.  (T9) The claimant testified that Jamie

Chapple informed her that she would have to work standing. 

(T16) The claimant testified that since she had to work

standing, she left.  (T9) The claimant testified that when

she showed up the next day, there was a barstool for her to

sit on, but it was too tall.  (T9) The claimant testified

that since the stool was too tall, she left.  (T9) 

At one point, the claimant testified that she thought

she spoke to someone, a worker other than Jamie Chapple,

about the stool as she left.  (T17) However, the claimant

later testified twice that she did tell Jamie the stool was

too high.  (T17, 19) The claimant testified that when she

told Ms. Chapple face to face that the stool was too high,

Ms. Chapple did nothing, turned and walked away.  (T19) The

claimant testified that she never returned to the store

because she could not work.  (T18) The claimant testified

that she did not receive any of the three letters in the

hearing record that Wal-Mart claims to have mailed to her. 

(T21-22) The claimant testified that the letters must have

gotten lost in the mail.  (T22)
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In the present claim, the claimant seeks benefits for

temporary total disability compensation from July 10, 2009,

to a date yet to be determined.  (Comm. Exh. 1 p. 3) The

respondents contend that Wal-Mart offered to return the

claimant to work to a job within her restrictions, and that

the claimant unreasonably refused to return to work.  The

respondents contend that the claimant is not disabled and

that the claimant’s claim for temporary disability benefits

after she refused to return to work is barred by the

provisions of Arkansas Code Annotated Section 11-9-526. 

(Comm. Exh. 1 p. 2-3)

The claimant’s work related injury at issue is a knee

injury, therefore the claimant’s injury is considered a

scheduled injury.  See Ark. Code Ann. §11-9-521(a).  For a

scheduled injury, a claimant is entitled to temporary total

disability benefits until the healing period ends or until

the claimant returns to work, whichever occurs first.

Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2002).  The healing period continues until the

injured employee is as far restored as the permanent

character of the injury will permit.  The healing period

ends once the underlying condition has become stable and

when nothing further in the way of medical treatment will
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improve the permanent character of the injury.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). 

However, Arkansas Code Annotated Section 11-9-526

provides:

If any injured employee refuses employment suitable to
his or her capacity offered to or procured for him or
her, he or she shall not be entitled to any
compensation during the continuance of the refusal,
unless in the opinion of the Workers' Compensation
Commission, the refusal is justifiable.

After observing the demeanor of the witnesses and

hearing the live testimony, I do not find credible the

claimant’s account of events when she appeared at the store

to return to work after injury.  I instead find credible the

account of Jamie Chapple, the store’s personnel

representative.

Ms. Chapple’s testimony persuades me that the claimant

returned to work her next scheduled shift after her injury. 

T27) Ms. Chapple’s testimony persuades me that Ms. Chapple

provided the claimant a stool on which to sit in order for

the claimant to work as a people greeter within the

restrictions imposed by Dr. Adametz. (T29, 31)

Ms. Chapple’s testimony persuades me that at the

hearing on June 2, 2009, was the first time that Ms. Chapple

had ever heard about the height of the stool, that when Ms.
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Chapple last saw the claimant at Wal-Mart the claimant was

performing her job as a people greeter, and when Ms. Chapple

went back to check on how the claimant was doing, Ms.

Chapple learned from other store personnel that the claimant

had left on break and never came back. (T31-33)

Finally, although the claimant testified that her knee

hurt too much to return to work, I note that Dr. Adametz

never took the claimant off work.  (C. Exh. 1 p. 1-15) Dr.

Adametz repeatedly released the claimant to return to work

with restrictions which could be accommodated by simply

allowing the claimant to work seated on a stool, as Wal-Mart

attempted to do.

Consequently, Ms. Chapple’s testimony and Dr. Adametz’s

work restrictions persuade me that the claimant

unjustifiably refused employment suitable to her capacity

offered by her employer when she was released to return to

work after her injury.  I therefore find that the claimant’s

claim for temporary total disability benefits is barred by

the provisions of Arkansas Code Annotated Section 11-9-526.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer relationship existed on
or about July 9, 2008, at which time the
claimant sustained a compensable injury to
her right knee.
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2. The claimant’s compensation rate is $132.00
per week.

3. The claimant’s entitlement to temporary total
disability benefits have been controverted
for purposes of attorney’s fees.

4. The respondents have paid appropriate medical
to date.

5. The respondents have authorized the claimant
to return to Dr. Rosenzweig for a one-time
evaluation.

6. The preponderance of the evidence establishes
that the claimant’s employer, Wal-Mart
Associates, Inc., offered the claimant
employment after her injury suitable to her
capacity.

7. The preponderance of the evidence establishes
that the claimant refused her employment
offered by Wal-Mart Associates, Inc., and the
preponderance of the evidence establishes
that the claimant’s refusal to return to work
was unjustified.

8. The claimant’s unjustified refusal to accept
employment within her capacity offered by her
employer bars her claim for temporary
disability compensation at issue pursuant to
the provisions of Arkansas Code Annotated
Section 11-9-526.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


