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STATEMENT OF THE CASE

A hearing was conducted September 8, 2009, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on August 19, 2009,

and a Prehearing Order was filed on said date.  Although at that time it was agreed

that the employment relationship existed between the claimant and Delta

Manufacturing and that the claim had been controverted in its entirety, at the

hearing, it was pointed out that the employer was actually Work Source, a

Temporary Employment Agency, and that the claimant only worked two (2) days for
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Delta Manufacturing as a leased employee prior to his alleged injury and that no

wages were paid.  Despite an Order directing the parties to document the claimant’s

wages and to submit trial briefs relative to any conflicting contentions concerning

the applicable compensation rates, no documentation or briefs were submitted.  At

the hearing, the parties acknowledged that the issues, as well as their respective

contentions were correctly set out in the Prehearing Order.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1.”

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable low back

injury as the result of a specific incident identifiable in time and place of occurrence

on April 15, 2009; that respondents should be held responsible for continued,

reasonably necessary medical treatment; that he was entitled to temporary total

disability beginning April 16, 2009, and continuing through a date yet to be

determined, maintaining that the healing period had not ended; and that a

controverted attorney’s fee should attach to any benefits awarded.

The respondents contended that the claimant could not prove that he

sustained a compensable injury, while maintaining that there was no medical

evidence supported by objective findings to establish compensability.  Respondents

further contended that the claimant tested positive for alcohol use on the date of the
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accident, and that the alcohol use caused the accident.

The claimant was the only witness to testify.   The record is composed solely

of the transcript of the September 8, 2009, hearing containing twelve (12) pages of

medical records introduced as “Claimant’s Exhibit A.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On April 15, 2009, the claimant was employed by Work Source, a Temporary

Employment Agency, who in turn leased the claimant to work at Delta

Manufacturing, at an hourly rate of $9.50.  No credible evidence was

proffered concerning the claimant’s average weekly wage.

3. The claimant has failed to prove that he sustained a compensable injury

within the meaning of the Arkansas workers’ compensation laws.  More

specifically, the claimant has failed to offer any medical evidence supported

by objective findings to establish the injury.

4. Even if an injury could be established, which is inconsistent with the
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foregoing, the claimant cannot overcome the rebuttable presumption that the

injury or accident was substantially occasioned by the use of alcohol

pursuant to Ark. Code Ann. §11-9-102(4)(B)(iv).

DISCUSSION

This claim is based solely upon the claimant’s credibility.  I did not find

the claimant to be a credible witness.  The claimant’s lack of credibility is based, in

part, on his denial that he consumed alcohol at any time contemporaneous with his

report of an alleged injury.  The pathology reports at the White River Medical

Center reflects a urine ethanol level of .06, more than four (4) hours after reporting

an alleged injury.  The claimant’s testimony that the only alcohol he consumed was

three (3) beers, more than twenty-four (24) hours earlier, is simply not credible.

Further, the testimony of a claimant is never considered uncontroverted.  The

testimony of an interested party is always considered to be controverted. Lambert

v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v.

Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

The claimant,  Dennis  Hubbard,  testified in his own behalf.  Claimant is

forty-eight (48) years old.  He has a tenth grade education.  The record reflects that

the claimant has worked off and on for Work Source, a Temporary Employment

Agency, that leases employees to various companies.  The record reflects that the

claimant was  leased to Delta  Manufacturing on April 14, 2009, and reported a
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work-related injury on April 15, 2009.  The claimant stated that he was previously

leased to Delta Manufacturing in February of 2008.  His testimony was extremely

confusing.  After stating that he last worked for them in February, 2008, he then

stated that he worked there four (4) years earlier and left to go to work for Medallion

Foods.  He stated he then returned, and worked approximately four (4) months until

everyone got laid off, at which time he drew unemployment compensation.  His last

return to Delta Manufacturing was apparently April 14, 2009.  He reported an

accident on April 15, 2009.  (Tr.8)

The claimant’s information is further confusing because he was reportedly

employed by Work Source, a Temporary Agency, rather than Delta, which makes

me question how he qualified for unemployment compensation.  In any event, the

claimant earned $9.50 per hour during his previous assignment at Delta, as well as

on April 15, 2009.  Again, the claimant worked one full day and then reported an

accident at approximately 9:40 a.m. on April 15.  The claimant stated that he

reported the accident to the plant manager, Jerry Kendrix.  The claimant asserted

that the employer first took him home prior to making an appointment with the

doctor that same day.  The claimant was picked up and taken to the Newport

Diagnostic Clinic several hours after the reported injury.  The claimant underwent

a physical examination by Dr. Retha Dudley, who performed diagnostic studies on

the claimant’s low back and purportedly released the claimant with restrictions

which are not noted in the medical records.  In addition, the claimant underwent
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drug and alcohol testing which reflects an ethyl-alcohol concentration of .06 at 1:53

p.m., more than four (4) hours after reporting the alleged injury.  The claimant

asserted that he had not been drinking the morning of the accident.  Again, the

claimant’s testimony was extremely confusing.  He stated that he wasn’t drinking

either the morning of the accident or the evening before the accident, but then

acknowledged he had some beer the previous day.  (Tr.16-17)(Cl.Ex. A, p.8)

On cross-examination, the claimant admitted having three (3) beers the prior

evening.  He also denied having anything to drink between the time he stopped

working on April 15 and was taken to the doctor the same afternoon.  On further

cross-examination, claimant admitted that he had been previously diagnosed with

Hepatitis C.  The claimant was also prescribed Aldactone which the claimant

reported was a pain pill, but is actually prescribed for cirrhosis of the liver.  Although

the claimant maintained that he was released for restricted work duties, no medical

evidence was offered placing any restrictions on the claimant’s activities.

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
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disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish  the  compensability of the claim, and compensation must be denied.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Suffice it to say that the medical evidence does not contain any objective

findings to support an alleged injury.  The only clinical findings are complaints of

pain.  The only diagnostic study obtained beyond the lab work was multiple x-rays

of the lumbosacral spine which revealed no abnormalities other than mild

osteophytic spurring.  The claimant was diagnosed with mild degenerative changes,

predominantly involving L5-S1 and multilevel osteophytic spurring.  (Cl.Ex. A, p.9)

The claimant returned for office visits on April 22 and April 28, 2009,

respectively.  Again, no objective clinical findings were made in follow-up visits.

Apparently, respondents paid all related medical prior to controverting the claim in

its entirety.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer
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v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

The claimant has failed to offer medical evidence supported by objective

findings to establish a compensable injury.  Accordingly, the claimant has failed to

prove that he sustained a compensable injury as the result of a specific incident

identifiable in time and place of occurrence.  Alternatively, the record reflects the

presence of alcohol in the claimant’s system at the time he reported a work-related

incident.  While, in my opinion, the claimant has failed to establish a compensable

injury within the meaning of Ark. Code Ann. §11-9-102(4)(A)(i), even if there was

medical evidence supported by objective findings, which the record is clearly

lacking, the claimant has failed to rebut the presumption that the injury was

substantially  occasioned  by  the  use  of  alcohol  created  by  Ark.  Code Ann.

§11-9-102(4)(B)(iv).
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After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

he sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


