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STATEMENT OF THE CASE

A hearing was conducted June 19, 2009, to determine whether the claimant

sustained a compensable left knee injury arising out of and during the course of her

employment with Watkins Motor Lines, Inc.

These claims have a lengthy and complicated procedural history which will

not be recited herein.  A prehearing conference was conducted on April 22, 2009,

and a Prehearing Order  filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at
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all relevant times, including October 11, 2005, as well as May 24, 2006; that the

claimant sustained work-related injuries as the result of separate incidents on said

dates; specifically, a head and neck injury as a result of the October 11, 2005,

incident, and a compensable right shoulder injury as a result of the May 24, 2006,

incident; that, to date, respondents had paid appropriate benefits related to the

October 11, 2005, claim; that the claimant earned sufficient wages on May 24,

2006, to entitle her to the maximum compensation rates of $488.00 per week for

temporary total disability and $366.00 per week for permanent partial disability; that

the claimant’s healing period for the right shoulder injury ended December 28,

2006; that respondents had paid appropriate temporary total disability for the right

shoulder claim; and also accepted and paid an eight percent (8%) permanent

impairment to the body as a whole; and that respondents  specifically controverted

compensability of an alleged left knee injury.

By agreement of the parties, the primary issue presented for determination

was whether the claimant sustained a left knee injury as a result of the May 24,

2006, incident.  If answered affirmatively, claimant’s entitlement to associated

benefits for the left knee must be addressed.

Claimant contended, in summary, that, in addition to the acknowledged right

shoulder injury, she also sustained a left knee injury on May 24, 2006; that she was

entitled to additional temporary total disability for the knee injury beginning

December 29, 2006, and continuing through the present while maintaining that her
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healing period had not ended for the controverted knee injury; that respondents

should be held responsible for all medical and related treatment for the left knee

injury, together with continued reasonably necessary medical treatment.  The

claimant reserved the question of entitlement to permanent impairment for the left

knee, and further reserved entitlement to wage-loss disability related to the right

shoulder injury, as well as the prior, October 11, 2005, claim.

The respondents contended that it had paid all appropriate benefits related

to the October 11, 2005, injury, as well as the admitted, compensable right shoulder

injury.  Respondents maintained that the claimant could not prove that she

sustained a compensable left knee injury within the meaning of the Arkansas

Workers’ Compensation Act.

The claimant was the only lay witness to testify.  The record is composed

solely of the transcript of the June 19, 2009, hearing containing numerous medical

reports.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over
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these claims.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. In addition to the admitted right shoulder injury sustained on May 24, 2006,

the claimant sustained a temporary aggravation of a pre-existing, left knee

condition for which respondents paid appropriate benefits.

4. The temporary aggravation of the claimant’s pre-existing, left knee condition

was fully resolved on or before June 21, 2006.

5. The claimant has failed to prove, by a preponderance of the evidence, that

her need for medical treatment and/or disability related to her left knee after

June 21, 2006,  is  in  any  way  causally  related  to  the  May 24, 2006,

work-related incident.  Rather, the claimant’s current physical problems,

need for medical treatment and disability, if any, related to her left knee is

the result of degenerative arthritis.

6. Claimant’s entitlement to additional benefits related to the admitted right

shoulder injury has been specifically reserved.

DISCUSSION

The claimant, Bobbie J. Hill, is forty-eight (48) years old.  The claimant

worked for the employer, Watkins Motor Lines for more than seven (7) years.  The

claimant was employed as a dock worker.  Her duties consisted of loading and

unloading trailers containing freight.  She stated that sometimes the freight would

be loaded on skids, as well as by hand.  The claimant described two (2) specific
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work-related incidents which resulted in bodily injuries.  Although, at the prehearing

conference, the parties stipulated that the claimant sustained a head and neck

injury in the prior, October 11, 2005, incident, during the hearing, the claimant

maintained that the prior injury involved primarily her right shoulder.  The claimant

asserted that she had recovered from the prior injury and had returned to full-time

duty on the dock approximately four (4) or five (5) days prior to the second incident

on May 24, 2006.  (Tr.12-13)

The parties agreed that respondents paid appropriate benefits related to the

October 11, 2005, claim.  The claimant’s description of the May 24, 2006, incident,

while difficult to conceptualize,   as well as the claimant’s report of injury and course

of medical treatment is set out below:

Q     Okay.  Now, on May 24, 2006, you’re at work.  Tell the Judge what was going
on that day and then how you got – what was the incident that led to this claim that
we’re talking about from May 24, 2006?

A     Yes, sir.  I was unloading office equipment, printers, computers, things like that,
and it was large orders and I was having to separate them to complete the order
and then load them out.  I had some freight bayed over at the Kansas City door.  IT
was two separate bills and they were supposed to go on two separate trailers.  The
supervisor had a couple of gentlemen cleaning the dock, as they say, getting the
freight off the dock.  So they loaded all the freight on one trailer, which would have
meant that I mis loaded the freight, basically.  So I brought it to Don’s attention, and
I started going through the freight to separate it.  I had wedged myself down – they
had the freight blocked in.  I had wedged myself in between the boxes with me –
from my knees down, and at the time there was a copier behind me.  So I was going
through the freight looking at the label and setting it on the copier, and was doing
this several times.  While I was checking the labels, Don pulled the copier out and
I didn’t realize it.  So here I go, you know, just the momentum, and it’s not there.  So
I pitched the box back in the freight here and I’m still off balance, and I turned to try
to grab the skid over here to regain my balance –
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JUDGE GREENBAUM: I’m sorry for interrupting you, Ms. Hill.

THE CLAIMANT: Yes, sir.

JUDGE GREENBAUM:     Unfortunately, and description through hand
motions are not going to be reflected –

THE CLAIMANT: I’m sorry.

JUDGE GREENBAUM: – in the record when you say here and there.

THE CLAIMANT: Yes, sir.

JUDGE GREENBAUM:     Nobody will be able to conceptualize, and you’re
going to have to explain rather then try to make the hand gestures so that
whoever is reviewing the record will be able to clearly understand.  But from
what I’m observing, you’re separating freight and turning your body and
twisting and lifting?

THE CLAIMANT: Yes, sir.

JUDGE GREENBAUM:     Okay.  Well, tell us what happened to cause your
injury.

THE CLAIMANT:     I was losing my balance so I turned to the right.  There
was a skid.  They have two skids in the trailer.  I was on the left skid width,
and the right skid width there was a large skid in front and I was trying to
grab a hold of it.  So I turned back to my right to get my balance, but it was
wrapped too tight for me to get a grip on with the shrinkwrap.  So I started
falling and I tried to catch myself on the floor.

BY MR. HIRBY:

Q     So you were falling to the right?

A     Yes, sir, still turned to the right, and then I’m still wedged in, my knees, from
my knees down in the freight, and then the next thing I remember, my right hip hit
the right side of the trailer wall, and I landed on my knees with my shoulder bent
back under me.

Q     Your right shoulder?
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A     Yes, sir.

Q     Your right arm/shoulder bent under you?

A     Yes, sir.

Q     On the right side, right?

A     Yes, sir.  And like I said, I landed on – basically with the right shoulder behind
me and on both knees.  Don come in, Don Chambers, which was the supervisor,
come in and tole me, “Don’t move.  Don’t move.”  I said, “I think I’m okay, but I’ve
got to get off my shoulder.”  And then he said, “Just wait a few minutes.”  I said,
“Okay, okay, everything’s wiggling,” you know, because somewhere in the process
I hit my head.  So I got up and filled out the necessary paperwork, went upstairs to
the operations manager’s office – I’m sorry, filled out the necessary paperwork, and
then went to Crittenden Memorial Hospital in West Memphis.

Q     Okay.  Now, it that where all the – anybody gets hurt, is that where they’re
taken to by the employer for care?

A     Either there – either there or they go to President’s Island to a clinic there, but
the hours, it depends on when you’re hurt.

Q     Okay.  So you go to Crittenden.  Let’s go back just a moment now in terms of
what I call the mechanics of the accident itself.  When you’re standing there lifting,
twisting, restacking the boxes, your legs are between – are they –

A     They’re in between other carton freight, large carton freight.  It was locked in.
I’m trying to explain.  It’s a pattern where you lock the freight in on itself.

Q     Oh, okay.  So in the trailer it doesn’t shift and so forth?

A     It doesn’t shift, yes, sir.

Q     So it’s being locked in by the way it’s stacked?

A     Yes, sir.

Q     And so now you’re between the freight itself that’s already stacked and then
what you’re putting in there?
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A     What I’m taking off, yes, sir.

Q     What you’re taking off, okay.  So when that incident occurs, you’re twisting and
you fall, that’s what you’re reporting?

A     Yes, sir.

Q     All right.  Now, at the hospital, you see the doctors there?

A     Yes, sir.

Q     And then where from the emergency room care that you got that day, where
were you instructed by the employer to go for medical care?

A     I believe it was the next day I was to go to President’s Island, to the clinic there.

Q     And the doctor that you saw there?

A     Dr. Anderson.

Q     In your report to Dr. Anderson, what did you tell him about your injury and body
parts that are hurt?

A     I told him that my shoulder was hurting, that my knees were bruised, and that
I was in pain.

Q     Did Dr. Anderson do any x-rays of your knees at any time from that point on?

A     No, sir.

Q     Okay.  Did the – what about the bruising itself, both knees, one knee?

A     Yes, sir, both knees, but the left was really bruised more that the right.

Q     And from that point on as you were seeing Dr. Anderson, what were you
reporting to him about your knees?

A     That they stayed bruised for a long time.  I still had some pain to the left one.
The right knee wasn’t, I mean, it was bruised but nowhere near like the left one was.
I mean the whole – well, a large circle on my knee, left knee.
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Q     During the – after the accident itself, talking to Don Chambers, did you show
him your knees?  Did you at any time talk with him about the knee injury itself,
shoulder, arm, neck, anything?

A     Not normally, because Don was on the dock and I was on light duty up in the
office.  Normally, I would talk to the office manager and operations manager about
it, you know.  They’d ask me how I’m doing.  “Well, I’m still having some problems.
I’m still hurting.”  They had me in doing paperwork, filing, that kind of stuff.

Q     Okay.  So Dr. Anderson, you see Dr. Anderson and he lets you have light duty
work if it’s available?

A     Yes, sir.

Q     And the employer lets you have it?

A     Yes, sir.

Q     Okay.  Now, what was your hours?

A     It depended on what the shift bid was.  We’d have to bid like every – at first it
was like six months and then they went to like every three months or so, something
like that, and it just depended on what your seniority was and how the people above
you bid depending on what shift you would get.

Q     Okay, and your shift became what?

A     When I was injured, I believe it was 10:00 to 6:30.  When I was on light duty
–

Q     10:00 to 6:30 a.m., morning, night?

A     I’m sorry, 10:00 p.m. to 6:30 a.m., and when I was on light duty, it switched
over to 6:00 p.m. to 2:30 a.m.

Q     Okay.  So I take it in the office then, you were talking to the office manager or
the operations person that was there on that shift with you?

A     Yes, sir.

Q     All right.  Now, at some point in time you get to Dr. Harriman –
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A     Yes, sir.

Q     – over in Memphis?  How did you get to Dr. Harriman?

A     Through Dr. Anderson.

Q     Okay.  So Dr. Anderson, the company doctor, sent you to Dr. Harriman for the
shoulder –

A     Yes, sir.

Q     – evaluation?

A     Yes, sir.

Q     And eventually you had surgery for that shoulder?

A     Yes, sir.   (Tr.13-19)

A review of the medical evidence is extremely illuminating.  The claimant was

initially examined and treated at the emergency room of the Crittenden Memorial

Hospital in West Memphis, Arkansas, on the evening of the injury.  While the

emergency physician record is difficult to read, the chief complaint involved head,

neck, and back, as well as the right upper extremity.  Contusions were also noted.

X-rays were taken of the claimant’s cervical, thoracic, and lumbar spine, as well as

her skull and multiple x-rays of the right upper extremity including the humerus,

elbow, and right shoulder.  The claimant was prescribed medications and released.

(Cl. Ex. A, pp.1-7)

The following day, the claimant was examined and evaluated by Dr. Cary

Anderson at Concentra Medical Center on Memphis President’s Island in Memphis,
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Tennessee.  The patient history statement reflects a work-related injury on May 24,

2006, as follows:  “I fell and I hurt my head, neck, right shoulder and left knees”

[sic].  The company physician diagnosis included right shoulder impingement,

thoracic strain, elbow contusion, and knee contusion.  The primary concern was the

claimant’s shoulder impingement.  (Cl. Ex. A, pp.8-10)

The claimant returned to Dr. Anderson on June 1, 2006, at which time the

head and neck symptoms had resolved.  Again, the primary complaint involved the

right shoulder impingement, as well as knee contusion and thoracic strain.  Dr.

Anderson continued the claimant on medications and scheduled some physical

therapy while permitting the claimant to perform limited work.  (Cl. Ex. A, pp.11-12)

The claimant returned to Dr. Anderson on June 6, 2006, at which time the

patient history noted: “Both knees fine.” with continued and persistent complaints

involving the right shoulder.  (Cl. Ex. A, p.13)

The claimant returned to Dr. Anderson for a recheck on June 9, 2006, at

which time she reported increased pain involving the right shoulder and reporting:

“Knees are great.”  The claimant was continued on medications and physical

therapy, to return on June 14, 2006, for evaluation.  (Cl. Ex. A, p.14-15)

The claimant’s next date of service was June 16, 2006.  Dr. Anderson

ordered an MRI of the right shoulder at that time.  The claimant’s only complaint

involved the right shoulder.  Dr. Anderson noted that the claimant’s knees were

“Fine.”  (Cl. Ex. A, p.17)
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On June 21, 2006, Dr. Anderson noted that the claimant reported: “No

problems they’re fine.” [sic] involving the claimant’s knees while reporting no

improvement with the right shoulder which the claimant described as moderate pain

creeping up to severe.  Accordingly, Dr. Anderson referred the claimant for an

orthopedic  evaluation  to  Dr.  Mark  Harriman  following  the  June  21  visit.   (Cl.

Ex. A, p.19)

The claimant was first seen by Dr. Harriman on June 23, 2006.  Dr.

Harriman’s narrative report reflects the following history:

BRIEF HISTORY OF PRESENT ILLNESS: PATIENT IS HERE FOR WORK COMP
INJURY ON 5/24/06; SHE FELL INJURING HER RIGHT SHOULDER.  Ms. Hill is
a 44 year old dolck worker with Watkins Motor Freight.  She has been with them
nine years.  She loads and unloads trucks.  She gives no previous history of injury
to her right shoulder.  She says she is ambidextrous.  She says she was injured on
the 25th of May when she fell in a trailer.  Can’t really give a good history of exactly
what happened to the right shoulder.  Nevertheless, she was seen at Concentra.
According to her, she has had an amazing 15 visits to physical therapy and says
that these have not helped her.  Dr. Anderson ordered an MRI of her shoulder
which was done at Park Avenue Diagnostic on 6/16/2006.  This shows some AC
joint arthropathy, some glenohumeral joint effusion and mild osteoarthritis, some
mild supraspinatus and infraspinatus tendinopathy, but no evidence of cuff tear.
The patient’s symptoms, however, are almost exclusively in her trapezius muscle,
but it does radiate down into the arm somewhat.  She has no numbness or tingling.

HAND DOMINANCE: The patient is right hand dominant.  (Cl. Ex. A, p.21)

Two observations must be made concerning the patient history.  First, the

claimant did not voice any complaints of problems involving her knees.  Further, the

claimant reported no previous injury to her right shoulder which appears to add

credibility to the stipulations that the October 11, 2005, injury involved the head and



-13-

neck rather than the right shoulder.  Nevertheless, it is undisputed that the claimant

sustained a compensable right shoulder injury as the result of the May 24, 2006,

incident.

Following a further course of conservative treatment without improvement,

Dr. Harriman performed a right shoulder arthroscopy on August 24, 2006, which

revealed significant articular cartilage damage, as well as a small loose body in the

shoulder  which  was  removed,  and  a partial labral tear repaired.  (Cl. Ex. A,

pp.31-33)

As reflected by the stipulations, and confirmed by Dr. Harriman’s discharge

report, the claimant was released on December 28, 2006, with an eight percent

(8%) whole body impairment which respondents accepted and paid.  (Cl. Ex. A,

p.38)

The medical record does not reflect any complaints of knee pain between

June, 2006, and August, 2007.  The claimant returned to Dr. Harriman on August

9, 2007, at which time her primary complaints involved the left knee.  Dr. Harriman’s

history follows:

HISTORY OF PRESENT ILLNESS: I haven’t seen Ms. Hill is [sic] quite some time.
I had discharged her previously after a right shoulder injury.  The right shoulder is
actually feeling quite a bit better and she demonstrated this to me today.  However,
she is here to have her left knee evaluated.  She was hurt 25 May of last year.
Doesn’t give a really good history of how she hurt her left knee, but did bring
records from Concentra indicating that they had initially evaluated her for this
problem and thought that maybe she just had a knee contusion.  She saw Dr.
Anderson for this.  She says that the knee has hurt off and on since then, but
recently has become very painful and wants to know why it’s hurting so much.  She
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doesn’t know of any past history of problems with her left knee and, again, has had
no injuries since the work related injury of 25 May.  She has not returned back to
work as she says that no job was available to her.  (Resp. Ex. A, p.1)

I feel compelled to point out that the aforementioned history provided by the

claimant to Dr. Harriman is inaccurate.  Specifically, on cross-examination, the

claimant admitted that she had experienced problems with both knees in the past,

and, in fact, had undergone prior surgery on the right knee.  In addition, the

claimant received steroid injections in the left knee.  (Tr.29)

The record reflects that Dr. Harriman advised the claimant that her knee

problems were unrelated to the May 24, 2006, incident.  (Tr.26) 

Dr. Harriman’s final observations and clinical diagnosis contained in the

August 9, 2007, report is set out, in part, below:

She presents today a fairly obese, but pleasant, age appropriate, cooperative white
female oriented times three.  She answers questions appropriately.  She is walking
with a limp favoring the left knee.  The clinical exam is consistent with arthritis.  She
has a relatively decreased ROM, but no effusion.  She is tender at the medial joint
line.  The knee is not warm.  The Homans test is negative.  The knee has good
stability.  No particular crepitance is noted in the left knee.

X-RAYS: A left knee x-ray series shows rather marked degenerative arthritis.  She
only has a 2 mm remaining joint space medially.  She has marked patellofemoral
spurring and milder lateral arthritis.

IMPRESSION/PLAN: The diagnosis here is degenerative arthritis of the left knee.
I have explained to Ms. Hill that this is unrelated to her injury of 25 May 2006.
We’ve talked about possible treatments for her.  I’ve given her a handout about
possible Ortho Vics injections into her knee should she want to come back on her
own insurance and have this looked at.  Nevertheless, I have answered the
question which she had, which is, is her current knee pain related to her injury of
25 May 2006 and, as stated above, I do not feel that it is. /kmw (Resp. Ex. A, p.3)
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The record reflects that the claimant experienced pre-existing physical

problems involving both knees prior to the May 24, 2006, work-related incident.

Admittedly, the record reflects that the claimant sustained bruising to both knees,

as well as a significant right shoulder injury.  Any physical problems that the

claimant experienced with her knees were resolved shortly after the accident.  The

medical record reflects that the claimant was asymptomatic of any knee problems

on or before June 16, 2006, and did not seek any further medical treatment for her

left knee for almost fourteen (14) months.  To attribute the claimant’s physical

problems, need for medical treatment, and alleged disability to the May 24, 2006,

incident would require sheer speculation and conjecture.  Conjecture and

speculation, however plausible, cannot be permitted to supply the place of proof.

Dena Construction Company v. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.
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However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of doubt to either party, I find that the claimant has failed to prove that she

sustained a left knee injury arising out of and during the course of her employment.

At most, the claimant sustained a temporary aggravation of a pre-existing condition

involving her left knee which was resolved no later than June 21, 2006.

Accordingly, the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


