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ISSUES

This claim was submitted on the record in lieu of a hearing to determine the claimant’s

entitlement to payment of medical expenses.

At issue is whether or not the claimant developed a compensable occupational disease

(mesothelioma) as defined by Ark. Code Ann. §11-9-601, §11-9-602 and §11-9-603, and whether

or not this claim is barred by the statute of limitations pursuant to Ark. Code Ann. §11-9-702(2)(a).

All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, A.C.A. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employment relationship from 1967 to 1977 (see the claimant’s

June 3, 2009 deposition at pages 5-7).  The claimant did not work for the respondent-employer after

1977.  The claimant concedes that any injurious exposure would have occurred before 1977.

The claimant contends that she developed mesothelioma as a result of exposure to asbestos

on the job.  The disease was diagnosed on December 30, 2005 but the claimant did not file a claim

(Form AR-C) for benefits until December 29, 2008.

The respondents contend this claim is barred by the statute of limitations.  The respondents
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also contend the claimant did not sustain any disease arising out of and in the course and scope of her

employment.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits, a list of stipulations filed July 20, 2009, and the

claimant’s deposition.  No medical records were provided to establish the claimant’s diagnosis and

no proof of asbestos in the workplace was offered.

FINDINGS AND CONCLUSIONS

The applicable statute of limitations is set out in Ark. Code Ann. §11-9-702:

A claim for disability on account of injury which is
either an occupational disease or occupational
infection shall be barred unless filed with the
commission within two (2) years from the date of the
last injurious exposure to the hazards of the disease or
infection.

Since the claimant’s last possible injurious exposure occurred in 1977, the claim for benefits

should have been filed by 1979 in order to be viable.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the employment
relationship existed among the parties until 1977, the
last possible date of injurious exposure.  The claimant
was diagnosed with mesothelioma in 2005 and filed a
claim with the Commission in 2008.

2. The parties’ stipulations are accepted as facts.

3. This claim is barred by the statute of limitations.

4. The claimant has failed to prove she sustained a
compensable occupational disease pursuant to Ark.
Code Ann. §11-9-601, §11-9-602, and §11-9-603.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                      
ELIZABETH W. HOGAN
Administrative Law Judge


