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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F711102

TONYA A. HACKNEY, 
EMPLOYEE CLAIMANT

ATLIS IN-HOME CARE, INC., 
EMPLOYER RESPONDENT

COMMERCE & INDUSTRY INSURANCE,
CARRIER/AIG DOMESTIC CLAIMS, INC., 
CARRIER/TPA                                            RESPONDENT 

                OPINION FILED NOVEMBER 3, 2009                    
       
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Harrison, Boone County, Arkansas.

The claimant was represented by The Honorable Adrienne K. Murphy,
Attorney at Law, Fayetteville, Arkansas.  

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 14,

2009, in Harrison, Arkansas.  A prehearing telephone conference

was conducted in this case on July 20, 2009.  A Prehearing Order

was entered in this claim on that same date.  This Prehearing

Order set forth the stipulations offered by the parties, the

issues to be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

these are hereby accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including August 30, 2007.

3.  The claimant’s average weekly wage at the time of her

injury was $218.00, which entitles her to a weekly temporary

total disability rate and permanent partial disability rate of

$145.00.

4.  The claimant sustained a compensable injury to her back

while working for the employer-respondent.

5.  Some medical and indemnity benefits have been paid on

this claim.

6.  This claim for additional benefits has been controverted 

in its entirety.

7.  The Commission’s opinion of September 24, 2008 is the

law of the case. 

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

    1.  Whether the claimant is entitled to additional medical

treatment, as recommended by Dr. Raben.

2.  Temporary total disability compensation from June 29,

2009, until a date yet to be determined. 

3.   Whether the claimant’s request for temporary total

disability compensation is res judicata.
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4.  An attorney’s fees.

The claimant contends that she is entitled continuing medical

treatment from Dr. Raben.  She further contends that she is 

entitled to temporary total disability compensation from June 29,

2009, and continuing to date yet to be determined.  The claimant

also contends that she is entitled to a controverted attorney’s

fee.   

The respondents contend that the treatment currently

recommended by Dr. Raben is not reasonable and necessary, and that

appropriate pain management is still being paid.  The respondents

further contend that the issue of temporary total disability is res

judicata and that the same is not appropriate or supported by the

medical records.            

     Documentary evidence submitted in this case consists of the 

Commission’s Prehearing Order of July 20, 2009, the claimant’s

Response to the Prehearing Filing, and the respondents’ Response to

the Prehearing Filing, as these were all marked as Commission’s

Exhibit No. 1.  The claimant’s Medical Packet was marked as

Claimant’s Exhibit No. 1.  The respondents’ Medical Packet was

marked as Respondents’ Exhibit No. 1.  The claimant filed a Post-

hearing Brief, this has been blue-backed and marked as Commission’s

Exhibit No. 2.

The following witness testified at the hearing: the claimant.
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                            DISCUSSION

               The claimant gave testimony during the hearing.  She admitted

that she recalled the previous hearing of September 2008 and the

decision dated September 28, 2008, wherein she was awarded benefits

in this matter.  Since this time, the claimant essentially 

testified that she has been undergoing pain management.  According

to the claimant, she sees a pain management doctor every month.

     However, the claimant testified that she since this time, 

she has gotten worse or stayed the same, as she has not gotten

better.  Specifically, she testified:

Q.  And when you say you haven’t gotten any better, describe
the pain.

A.  It’s in my low back.  It radiates down in my left hip.
Some days it will radiate down into my left leg depending on
like today is a bad for me so, as far as the radiating pin
down into the hips.

           
Q.  How does it feel compared to after you 8-30-07 injury?

A.  The same.

Q.  And did you ever have pain like this before that injury?

A.  No. 

     She admitted to seeing Dr. Calhoun in April of 2009.  

According to the claimant, she was sent to him by workers’ comp

[carrier].  The claimant testified that she spent approximately

four to five minutes with him in the exam room.  According to the

claimant, after this visit, she stopped getting paid for her

temporary disability.  However, she admitted her benefits were
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resumed for a while.  The claimant further admitted that they start

back paying for the pain management therapy and her medications.

     The claimant denied that she has returned to work.  She is

currently a full-time student, and is in class twelve to fourteen

hours per week.  According to the claimant, she takes breaks during

her classes and has to shift positions.  The claimant also 

testified that between classes she walks up and down the halls to

stretch.  She further essentially testified that she studies thirty

to thirty-fives minutes at a time.

     On cross examination, the claimant agreed that she has had

two MRI’s of her lumbar spine, and a discogram on March 18, 2008.

She admitted that at the prior hearing she indicated that Dr. Raben

had done some physical therapy and a spinal block that did not

help.

     The claimant testified that she is not working at Salon

Seven.  However, she testified that she has worked there on and off

since September 2008, maybe one day a week.  According to the

claimant, she stopped working there in December of 2008 until March

of 2009, and then she started back again until August of 2009.  She

agreed that her work there was as a receptionist.  She admitted

that she  was aware of Dr. Calhoun’s opinion indicating that he did

not think surgery would resolve her complaints.

     She agreed that she is seeing Dr. Brooks for pain management.

The claimant admitted that the respondents are paying for this
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treatment.

     A review of the medical evidence of record demonstrates that

On December 7, 2007, the claimant underwent an MRI of the lumbar

spine with the following results:

... There is mild disc space narrowing at the L4-L5 and L5-
S1 levels.  There is some mild disc desiccation at these
levels.  The L2-L3 level is essentially normal. The L3-L4
level reveals no marked abnormalities.  The L4-L5 level
reveals some mild flattening of the thecal sac secondary to
the disc bulge, but this minimal.  The L5-S1 level revealed
some very minimal disc bulging.  I see no frankly herniated
nucleus pulposus, and no severe central canal or neurforaminal
stenosis is noted.  No compression fractures are noted.     
  

     On May 13, 2008, Dr. Raben wrote to the claimant’s attorney:

.... As per our conversation time, she was injured the first
time while lifting a patient last August.  She was tough
enough to continue to work and try to simply avoid the medical
treatment and to simply ignore the pain.  Her initial workup
was for an MRI scan that showed some questionable desiccation
of one of the discs.  Further workup showed, indeed, that she
had a new onset injury directly related to her on-the-job
injury.  This included the CT diskography.  Within a
reasonable degree of medical certainty, the acute and
proximate cause, need for medical treatment, and probable need
for further treatment, at some point distant from now, is a
direct result of the on-the-job injury.  As I’m sure you’re
well aware of your client’s progress since she has had an
arthroscopically assisted microdiskectomy with interdiskal  
electrothermal thermal therapy and is doing well  

     postoperatively from that.  The longevity of this procedure
     is suspect however and I’m reticent to believe that she will

not require an arthroplasty or arthrodesis at some point in
the future.  This, again is within a reasonable degree of
medical certainty.

You questioned whether or not this single episode of lifting
the large patient, sustaining a lifting twisting injury, and
then being able to work for some time later is concordant with
the patient’s history.  The progression of disc derangement
and some annular herniation is just as this patient listed,
that is, there will be an injury at some point in time and it
will progressively decrease the patient’s of function to the
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point where they seek medical attention.  This may be weeks to
months later and, in her case, was from August until November
for my case.  This is very representative of this particular
type of injury and indeed the fact that she had minimal
changes on MRI scan that then showed an annular herniation
with disc derangement by diskography validate her and, in
fact, the onset of that injury being the single lifting
episode described.  This of course is predicated by history
and as stated this is the only historical event that I have 
that could have caused these radiographic findings.  She had
no other supervisory reported episode of injury besides that
listed.

     The claimant saw Dr. Raben for follow-up care of her low back

pain on January 5, 2009.  At that time, Dr. Raben wrote, in

pertinent part:

Comprehensive Interval History Form was reviewed and is as

follows:

Tonya persists in her problem with low back pain, if anything
its seems to be getting worse.  She’s on a tremendous amount
of medication and I think at this point we need to go ahead
for further evaluation as I believe she will need a fusion.
We will see her back after further workup.

                             * * * 

At that time, Dr. Raben’s assessment was “L-spine disc deg; L-spine

disc herniation, and L-spine radiculitis.”  He also continued the

claimant’s off work status and noted that she was not at maximum

medical improvement.  

     Dr. Raben next saw the claimant on January 22, 2009 

for follow-up of her back pain and MRI results.  At that time, the

claimant stated that she hurts everyday and cannot sleep.  The

claimant also stated that she was unable to sit for very long at

all and that the pain was still going into both hips.  He wrote, in
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pertinent part:

Comprehensive Interval History Form was reviewed and is as

follows:

Tonya presents back today with MRI scan results of which now
show desiccation of the L4-5 disc space with what appears to
be neuroforaminal and folding of the ligamentum flavum
secondary to probable disc space height collapse.           

                              * * *

He continued the claimant’s off work status and recommended

arthrodesis versus arthroplasty.

     The claimant underwent initial evaluation with Dr. Wayne 

Brooks on February 24, 2009 for management of back pain and other

recommendations.  The claimant requested pain relief and that she

be able to sit comfortably through two hours of college classes,

and resume her daily activities.  She reported that she was in

constant pain greater than 75% of the time, which was dull,

burning, stabling and radiating.  The claimant further reported

that at that time, her pain was about a seven on a scale of 0-10,

it gets up to about an eight, the least it had been in the last

week was a six, her average intensity of pain was about a six.  Dr.

Brooks wrote:“... She cannot work as a care aid or EMT because I do

not think she can lift patients at this time.  She may need to be

trained for other activities, which apparently she is doing at this

time.”

   Also on February 24, 2009, Dr. Brooks reported to the

respondent/carrier the following concerning the claimant’s current
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diagnosis and prognosis, “This is a patient with degenerative disc

disease and a herniated nucleus pulposis at L4-L5, with persistent

back pain.  The overall prognosis is fair.”  With respect to her

anticipated return to work for both modified and regular duty he

wrote, in pertinent part:

At this time the patient is going to college.  I think she can
continue with those type of activities, meaning she will need
to sit for 1-2 during the lecture times, and do activities
which require sitting and studying, etc.  With any activities
she must be allowed to change positions frequently, she will
require rest breaks on at least a 1-2 hour basis....

         
   On April 3, 2009, Dr. Calhoun saw the claimant for an

independent medical evaluation.  He gave an extensive explanation

of the claimant history of treatment and symptoms for her

admittedly compensable back injury of August 30, 2007.  With

respect to her most recent treatment, he specifically noted that

the claimant had continued to have pain in her back with radiations

into both hips, which was followed-up by Dr. Raben.  Dr. Calhoun

noted that ultimately Dr, Raben had ordered an MRI of the lumbar

spine.  This was performed on January 16, 2009.  He wrote, 

“According to the radiologist there had been further collapse of

the disc and more degenerative signals at L4-L5 compared to the

study prior.” 

     With respect to specific questions, Dr. Calhoun felt that the

claimant had only suffered a lumbar strain.  According to him, from

what he could ascertain from the MRI report of December 17, 2007,

there was no true herniation at that time, only degenerative
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changes.  Therefore, he felt that the claimant was now suffering

from a chronic pain syndrome.  It appears that Dr. Calhoun felt

that in comparing the 2009 MRI with the [2007] study, there had

been further collapse of the disc space, most likely from the

patient undergoing an intradiscal decompression.  He wrote, “ Most

assuredly these are degenerative and not an acute work related

injury.”  

     Dr. Calhoun was asked specifically if the claimant was a

reasonable surgical candidate, he wrote, “In reviewing the medical

records and from what I have seen from this patient, I would not

suggest either an arthrodesis or an arthroplasty.”  He noted that

there were no indications for a fusion that could be related to the

claimant’s acute work injury other than the claimant’s pain.  Dr.

Calhoun disagreed with Dr. Raben that the claimant required an

arthrodesis or arthroplasty for her acute work-related injury.  He

felt that by his evaluation the findings all appeared to be

degenerative in nature and not an acute work-related injury.

According to Dr. Calhoun, he felt that the claimant could never

return to her regular duty.  However, he felt that she could return

to modified duty at any time with the restrictions of lifting,

pushing or pulling more than ten pounds and must be allow to sit,

stand or walk freely and as needed with occasional bending or

twisting at the waist.  Dr. Calhoun felt that the claimant was at

maximum medical improvement.  Specifically, he wrote, “Because I
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would not suggest anything further surgical in this patient, and

because she will be on chronic pain medications from a

neurosurgical standpoint, she has essentially reached maximal

medical improvement.”

     Dr. Michael Calhoun wrote the following, on April 14, 2009:

     Rating permanent partial disability for Mrs. Hackney will be
difficult.  She had surgery for disc herniation but actually
had no true disc rupture on MRI.  This I would say she has
suffered no permanent partial disability.

     In correspondence dated June 22, 2009, Dr. Calhoun was asked

follow-up questions at the suggestion of the insurance carrier.  He

reported that the he was unable to clarify the percentages of the

MRI (of 2009) findings that were related to the post-op changes

from the decompressive microdiscectomy performed April 18, 2008 and

what percentage is related to the pre-existing condition.  Dr.

Calhoun stated that this was not possible.  He also reported that

he felt that arthrodesis or arthroplasty would not correct or

resolve the claimant’s current complaint or post operative changes

as per the MRI of January 16, 2009.                              

     On July 29, 2009, Dr. Raben gave the following responses to

the claimant’s attorney’s questions:

1.  Please describe the procedure you have recommended and how
it would benefit Ms. Hackney’s condition:
CT discography would allow us to identify her pain generator
and allow us to offer a solution to her pain.

2.  Whether you can state within a reasonable degree 
     of medical certainty that this procedure is reasonable and  
     necessary and likely to lead to a an improvement of her     
     condition:
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Yes, it is.

3.  Whether or not the need for surgery is 51% or more related
to Ms. Hackney’ work injury of 8/30/2007:
It is within a reasonable degree of medical certainty.

4.  Whether or not Ms. Hackney is able to work in any capacity
at this time, and if not, what the duration is of those
restrictions:
She is not able to work and the duration is guarded.

5. Whether or not Ms. Hackney has reached maximum medical
improvement:
No.    

     On August 6, 2009, Dr. Calhoun wrote:

I reviewed the previous evaluation of Ms. Brandy(Tonya)
Hackney done in April of 2009.  According to my report and the
records, the patient has already undergone a previous
provocative discogram.  This was performed on March 18, 2008.
It showed a grade V annular tear in the right extraforaminal
location at L4-L5.  This is the reason Dr. Raben subsequently
performed surgery.  The patient already has had a discogram.
A repeat discogram would only verify what was documented back
in March of 2008.  I really do not understand why he would
recommmend a second CT discography. 

                          ADJUDICATION 

A.  Additional Reasonable and Necessary Medical Treatment

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he or

she is entitled to additional medical treatment.  Dalton v. Allen

Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999). What

constitutes reasonably necessary medical treatment is a question of

fact to be determined by the Commission. White Consolidated

Industries v. Galloway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).
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   The claimant contends that she is entitled to continuing

medical treatment for her admittedly compensable back injury of

August 30, 2007, as recommended by Dr. Raben.  The respondents

contend that the treatment recommended by Dr. Raben is not

reasonable and necessary, and that appropriate pain management is

still being paid.

     Here, the claimant was only thirty-four years old when her  

accidental back injury occurred.  She had not experienced any prior

back problems despite her pre-existing degenerative disc condition.

However, as a direct result of her admittedly compensable back

injury, she began experiencing back pain and related symptoms.  The

claimant was treated conservatively, but continued to be

symptomatic.  She underwent diagnostic testing, which included, but

was not limited to a CT discography. This diagnostic testing

revealed a Grade V annular tear, in the right foraminal to

extraformaminal location at L4-5.  As a result, on April 18, 2008,

the claimant underwent surgery with Dr. Raben, in the form of a

decompressive arthroscopically assisted microdiscectomy at L4-L5,

on the right, using an arthroscope as well as provocative

discography and intradiscal electrothermal therapy.  Said treatment

was previously found to be reasonably necessary in connection with

the claimant’s compensable back injury.  

     Despite this surgery and continuing pain management therapy,

the claimant has had ongoing complaints of debilitating back pain.

This is demonstrated by the claimant’s testimony during the

hearing, relating to her current back problems.  Her testimony is
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also supported by the medical evidence of record. 

     Apparently, the claimant underwent an MRI of the lumbar spine

in January of 2009.  Specifically, on January 22, 2009, Dr. Raben

opined that this study showed “desiccation of the L4-5 disc space

with what appeared to be neuroforaminal and folding of the

ligamentum flavum, secondary to probable disc space height 

collapse.”             

     Dr. Raben opined on July 29, 2009, that the CT discography

would allow him them to identify the claimant’s pain generator and

allow for them to offer the claimant a solution to her pain.  He

further opined that he could state within a reasonable degree of

medical certainty that this procedure is reasonable and necessary,

and will likely lead to an improvement in the claimant’s condition.

    Considering the persistent and debilitating nature of the

claimant’s back symptoms despite surgery and ongoing pain

management, the fact that the claimant had not experienced any

prior back problems despite her pre-existing degenerative disc

disease, and the afore expert opinion of Dr. Raben, the claimant’s

treating physician, I find that the recommended CT discography and

all the treatment of record by Dr. Raben are reasonably necessary

to treat her compensable back injury.

    Specifically, I find that this test is appropriate and

reasonably necessary to accurately diagnose the nature and extent

of the claimant’s continuing back problems, so that Dr. Raben can

formulate a treatment plan, which will reduce or alleviate her
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debilitating symptoms resulting from her compensable back injury.

      However, I find that a ruling on the claimant’s entitlement

to any type of back surgery is not ripe for adjudication.  It is

clear from Dr. Raben’s response to questions posed by the

claimant’s attorney on July 29, 2009 that the surgery is not

currently being recommended since he opined with specificity that

“the CT discography will allow him to identify her pain generator

and allow him to offer her a solution to her pain.”  As such, the

issue of claimant’s entitlement to any back surgery should be

reserved until the claimant has undergone diagnostic testing and

this medical treatment has in fact been recommended.  I recognize

that Dr. Raben previously recommended a second surgery, however,

this recent medical note supersedes all other recommendations for

back surgery. 

      While I realize that Dr. Calhoun opined on August 6, 2009 

that he would not recommend a second/repeat discography, as it

would only verify what was documented in March of 2008, minimal

weight has been attached to this opinion considering that the

persistent nature of the claimant’s symptoms despite surgery and

ongoing pain management, the aforementioned expert opinion of her

treating physician, the MRI findings of 2009 wherein it was

demonstrated further collapse of the disc space,(which he even

opined was most likely due to the claimant undergoing intradiscal

decompression), and because this test will verify the progression,

if any, in physical damage to the claimant’s spine that may have

been set of by the initial trauma of her admittedly compensable
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back injury.  More importantly, this test will allow Dr. Raben to

evaluate the claimant’s post-surgical condition so that he can

offer her a solution to reduce or alleviate symptoms resulting from

her compensable injury. 

      To summarize, the preponderance of the evidence demonstrates

that the CT discography by Dr. Raben, and all the medical treatment

of record by him are reasonably necessary in connection with the

claimant’s compensable back injury of August 30 2007.  

B.  Temporary Total Disability Compensation

     During the prior hearing, which was held on September 10, 

2008, the claimant asserted her entitlement to temporary total

disability from April 18, 2008, and continuing until August 1,

2008. In a Commission opinion dated September 24, 2008, the

claimant was awarded temporary total disability from April 18,

2008, and continuing until July 18, 2008.  

     Thereafter, the respondents filed a Notice of Appeal from this

decision to the Full Commission.  Subsequently, the respondents

filed a Motion requesting that the appeal be dismissed, as the

respondent-carrier decided to accept the claim and began paying

benefits.  In an Order dated November 18, 2008, the Full Commission

granted the respondents’ Motion to Dismiss the appeal.  As a result

the Commission’s opinion of September 28, 2008 has become final,

and is res judicata with respect to the claimant’s request for 

temporary total disability from April 18, 2008, and continuing

until August 1, 2008.        

     However, the respondents stopped paying indemnity benefits at
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the end of June 2009.  Therefore, the claimant now asserts her

entitlement to temporary total disability compensation from June

29, 2009, to a date yet to be determined.  The respondents contend

that the same is res judicata at this time.   

   With respect to the matter being res judicata, since the

claimant’s current request for additional indemnity benefits is for

a different period of time, I find that this current request for

compensation is not res judicata.  See Elk Roofing Co. v. Pinson,

22 Ark. App. 191, 737 S.W. 2d 661 (1987). 

     Respondents also argue that the claimant’s request for  

temporary total disability compensation is not appropriate or

supported by the medical records.   

    An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the time

that she is within her healing period and totally incapacitated to

earn wages.  Arkansas State Highway and Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The healing

period ends when the underlying condition causing the disability

has become stable and nothing further in the way of treatment will

improve that condition.  Mad Buther, Inc. v. Parker, 4 Ark. App.

124, 628 S.W. 2d 582 (1982).  Temporary disability cannot be 

awarded after the claimant's healing period has ended.  Trader v.

Single Source Transportation, Workers' Compensation Commission

E507484 (Feb. 12, 1999). 

     The respondents are currently paying for pain management
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treatment for the claimant’s compensable back injury under the care

of Dr. Brooks.  Nonetheless, the claimant has continued with

ongoing debilitating back pain relating to her compensable injury.

      A review medical evidence demonstrates that the Dr. Raben

placed the claimant on off work status on January 5, 2009.  At this

time, he noted that the claimant was not at maximum medical

improvement.  Dr. Raben’s assessment was “L-spine disc deg; L-spine

disc herniation, and L-spine radiculitis,” for which he ordered an

MRI.  

     On January 22, 2009, Dr. Raben opined that the MRI scan

results now showed “desiccation of the L4-5 disc space with what

appeared to be neuroforaminal and folding of the ligamentum flavum,

secondary to probable disc space height collapse.”           

     In light of the claimant ongoing complaints of back pain

despite pain management therapy, and the recent MRI findings of

2009, I therefore find that the claimant re-entered the healing

period for her compensable back injury, no later than January 5,

2009.  Since this time, Dr. Raben has continued the claimant’s off

work status, and she has not been returned to work by any treating

physician.  In fact, in February of 2009, Dr. Brooks opined that

the claimant cannot work as a care aid or EMT because she cannot

lift patients at this time.

    Dr. Calhoun, in April of 2009, pursuant to an independent

medical evaluation opined that the claimant would never return to

her regular duty and he noted that she had developed a chronic pain
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syndrome.  However he noted that she could work a modified work

duty, which included, but was not limited to the restriction of

lifting, pushing or pulling more than ten pounds and she must be

allowed to sit, stand or walk freely and as need and with

occasional bending or twisting at the waist.  He also opined that

the further collapse of the disc  space was most likely due to the

claimant undergoing intradiscal decompression.             

     Recently, in July 2009, Dr. Raben opined that the claimant 

was not able to be employed and the duration was guarded. He

further opined that the claimant had not reached maximum medical

improvement, and he recommended further diagnostic testing, which

will allow him to evaluate/treat her post-surgical condition.

Here, the claimant’s testimony demonstrates that she continues with

debilitating back pain.

    Therefore, due to the foregoing reasons, I find that the

claimant remained within a healing period for her compensable back

injury and was totally incapacity from earning wages beginning at

least on June 29, 2009, and continuing until a date yet to be

determined.  As a result, I further find that the claimant proved

by a preponderance of the evidence her entitlement to temporary

total disability compensation from June 29, 2009 until a date yet

to be determined.   

   While I realize that the claimant testified that she

periodically worked one day week as a receptionist for a short

period of time, the record demonstrates the claimant is unable to

perform remunerative labor with reasonable consistency and without
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pain and discomfort.  As a result, her temporary total disability

is deem total.  See Farmers Co-op v. Biles, 77 Ark. App. 1, 69 S.W.

3d 899 (2002). 

     I also recognize that in April 2009, Dr. Calhoun opined that

the claimant had essentially reached maximum medical improvement.

However, due to the persistent nature of claimant’s continuing back

problems despite surgery and pain management, the results of the

MRI, and the need for the additional diagnostic test, I attach

minimal weight to Dr. Calhoun’s pronouncement of the claimant being

at maximum medical improvement.             

C.  Attorney’s Fee

     It is undisputed that the respondents have controverted this

claim for additional benefits in its entirety.  Therefore, the

claimant’s attorney is entitled to a controverted attorney’s fee on

all indemnity benefits awarded herein to the claimant, pursuant to

Ark. Code Ann. § 11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including August 30, 2007.

3.  The claimant’s average weekly wage at the time of her   
         injury was $218.00.  This entitles her to a weekly 
         temporary total disability rate and permanent partial   
         disability rate of $145.00.

4.  The claimant sustained a compensable injury to her back 
         while working for the employer/respondent.

5.  Some medical and indemnity benefits have been paid 
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         on this claim.

6.  The Commission’s opinion of September 24, 2008 is the
         law of the case. 

     7.  The claimant proved by a preponderance of the evidence   
         that the additional CT discogram as recommended by       
         Dr. Raben and all of the treatment of record from him    
         are reasonably necessary for her compensable back        
         injury. 

8.  The claimant proved by a preponderance of the       
    evidence that she is entitled to temporary total    
    disability compensation from June 29, 2009 until a  
    date yet to be determined.

     9.  The claimant’s attorney is entitled to a controverted    
         attorney’s fee on all indemnity benefits awarded herein,
         pursuant to Ark. Code Ann. § 11-9-715.
               

                             AWARD

     The Respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All issues not addressed herein are expressly reserved under 

the Act.

     IT IS SO ORDERED.

        

                                 __________________________
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        CHANDRA HICKS
Administrative Law Judge
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