
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F900624

DAVID GUNN CLAIMANT

COMFORT SYSTEMS USA/
S M LAWRENCE COMPANY      RESPONDENT

INDEMNITY INSURANCE COMPANY
OF NORTH AMERICA,             RESPONDENT
INSURANCE CARRIER

GALLAGHER BASSETT, TPA           RESPONDENT

OPINION FILED NOVEMBER 16, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by JASON HATFIELD, Attorney, Fayetteville,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 31,

2009, in Springdale, Arkansas. A pre-hearing order was entered in

this case on July 7, 2009. The pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On February 16, 2008,  the relationship of employee-

employer-carrier-third party administrator existed

between the parties.
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2. The appropriate weekly compensation benefits are $296.00

for total disability and $222.00 for permanent partial

disability.

3. On February 16, 2008, the claimant sustained a

compensable injury  to his right elbow.

4. There is no dispute over medical services through August

26, 2008.

5. There is no dispute over temporary disability benefits

prior to June 16, 2008.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical services

after August 26, 2008.

2. The claimant’s entitlement to temporary total disability

benefits from June 17, 2008 through a date yet to be

determined.

3. Attorney’s fees.

In regard to these issues, the claimant contends:

“Claimant sustained a compensable injury while
working for respondent on or about February
16, 2008. At that time, claimant was driving a
laser-guided vehicle, picking up spools of
wire, when the swivel got caught and knocked
everything toward claimant. Claimant held up
his right arm to prevent injury to his head
and body, resulting in a work-related injury
to his right arm.

Dr. C. Noel Henley recommended right in situ
versus intramuscular ulnar nerve transposition
surgery on August 26, 2008, which has been
denied by respondents.”  
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In regard to these issues, respondents contend:

“The respondents contend they accepted a
compensable injury to the claimant’s right
elbow and paid medical expenses through
approximately August 26, 2008.  The claimant
failed to appear for any additional
appointments. In addition, restricted or
modified work was made available for the
claimant but the claimant has failed to appear
for work and therefore the respondents contend
the claimant is not entitled to any TTD
benefits based on the current medical
evidence.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed, concerns the claimant’s

entitlement to additional medical services after August 26, 2008.

The burden rests upon the claimant to prove that such medical

services represent “reasonably necessary medical services” for his

compensable injury, as that term is used in Ark. Code Ann. §11-9-

508.

In order to meet this burden, the claimant must show that the

medical services, which are in dispute, have a purpose or goal that

is connected with his compensable injury.  Further, he must prove

that these services have a reasonable expectation of accomplishing

their intended beneficial purpose or goal of returning him to as

near his preinjury status as the permanent character of his injury

will allow.

The medical evidence reveals that the claimant was initially

seen at the emergency room of St. Mary’s Hospital. He was

subsequently treated by Dr. Konstantin Berestnev, a general

practitioner and the respondent’s company physician. Ultimately, he
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was referred by Dr. Berestnev for an orthopaedic evaluation. The

initial orthopaedic evaluation was performed by Dr. Tom Patrick

Coker, an orthopaedic surgeon. After his evaluation of the claimant

and review of the claimant’s various tests, Dr. Coker referred the

claimant to Dr. C. Noel  Henley.  Dr. Henley is also an orthopaedic

surgeon and is an associate of Dr. Coker at the Ozark Orthopaedic

Clinic.  Unlike Dr. Coker, Dr. Henley specializes in the treatment

of injuries and conditions involving the arms and hands. 

In his initial evaluation of June 16, 2008, Dr. Henley

diagnosed the claimant as suffering from right cubital tunnel

syndrome. This diagnosis coincided with those previously reached by

Dr. Berestnev and Dr. Coker. This diagnosis was also supported by

electrodiagnostic testing that had been performed by Dr. Steven

Moon, at the request of Dr. Berestnev, a neurologist.

 At the time of this initial evaluation, Dr. Henley

recommended conservative treatment for this condition, but

indicated that surgical decompression might ultimately be required.

In his follow up visit of August 5, 2008, Dr. Henley noted that the

claimant had not made any real progress with the conservative

treatment that he was being provided and again indicated that a

surgical decompression might be necessary.  In his final report of

August 26, 2008, Dr. Henley recommended that the surgical procedure

be performed and commenced arrangements for this surgery. 

I must admit that I am somewhat at a loss as to the reason

that the respondents denied liability for this recommended

procedure. The claimant’s diagnosed condition of cubital tunnel
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syndrome is clearly supported by the abnormalities noted on the

tests performed by Dr. Moon and by the claimant’s numerous physical

examinations by all of his treating physicians.  Dr. Henley is a

competent orthopaedic surgeon with particular expertise in the area

of medicine associated with this type of difficulty.  It is his

obvious opinion that this procedure offers a reasonable expectation

of providing the claimant with significant benefit in resolving or

reducing the physical damage and resulting effects, which was

caused by his compensable injury.  I would also note that all of

the claimant’s previous treating physicians have recognized the

possibility that such aggressive medical treatment might ultimately

be required for the claimant’s compensable injury.  Further, the

procedure recommended by Dr. Henley is generally recognized and

frequently employed by the general medical community in cases

involving cubital tunnel syndrome.  Finally, the respondents have

offered absolutely no expert evidence that would refute Dr.

Henley’s opinion.  

In their contentions, the respondents seem to imply that the

claimant has somehow refused or failed to obtain appropriate

treatment and this is the reason he would not be entitled to

additional medical services. This argument makes absolutely no

sense. The undeniable reason the claimant has not received any

further medical services for his compensable injury is that the

respondents have refused to meet this statutory obligation to

provide such services.
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After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that additional medical services, as recommended

by Dr. Henley, were necessitated by or connected with the

claimant’s compensable injury and have a reasonable expectation of

successfully reducing the actual physical damage and resulting

symptoms from this compensable injury.  Therefore, these services

represent “reasonably necessary medical services”, under Ark. Code

Ann. §11-9-508.  Pursuant to the provisions of this subsection, the

respondents are liable for the expense of these services, subject

to the Commission’s medical fee schedule. 

II. ADDITIONAL TEMPORARY TOTAL DISABILITY

The next issue concerns the claimant’s entitlement to

additional temporary total disability benefits from June 17, 2008

through a date yet to be determined.  Again, the burden rests upon

the  claimant to prove his entitlement to these benefits.

In order to meet his burden, the claimant must prove two

facts. First, he must prove that he has continued within his

healing period from the effects of his compensable right elbow or

arm injury during this time. Secondly, he must prove that he had

not “returned to work” as that term is used in Ark. Code Ann. §11-

9-521(a).  

The duration of the healing period is a medical question and

must be resolved on the basis of the greater weight of the medical

evidence presented. Under Ark. Code Ann. §11-9-102(12), the healing

period is defined as the period for healing of the actual physical
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injury or damage caused by the employment-related accident. Once

this actual physical injury or damage has resolved or stabilized,

at a level where nothing further in the way of time or medical

treatment offers a reasonable expectation of improvement, then the

healing period has ended.     

The medical evidence clearly shows that the claimant has

remained under active medical treatment for his compensable right

elbow or arm injury by Dr. Henley from June 16, 2008 through August

26, 2008.  In Dr. Henley’s last medical report, dated August 26,

2008, he recommended continuing medical treatment, including

corrective surgery. In fact, this surgery appears to have even been

scheduled by Dr. Henley. This continuing treatment was effectively

placed on hold by the respondents’ refusal to authorize the medical

services that had been recommended.

After consideration of the medical evidence presented, it is

my opinion that the greater weight of the medical evidence clearly

establishes that the claimant has continued in need of active

medical treatment for the physical injury or damage caused by his

employment-related accident to his right arm or elbow from June 17,

2008 through a date yet to be determined.  Clearly, the claimant

will not achieve the maximum benefit of time and medical treatment

in the healing of his compensable injury until sometime after the

additional recommended medical services have been provided.  Thus,

he has proven the first requirement for his entitlement to the

additional temporary total disability benefits he now seeks.
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The evidence shows that the claimant did, in fact, return to

limited light duty employment with the respondent, after his

compensable right elbow or arm injury. In fact, the evidence shows

that the claimant returned to work almost immediately after the

injury.  He continued to work in this limited or light duty

capacity through May 29, 2008. 

However, the fact that the claimant may have “returned to

work” does not preclude him from ever subsequently being entitled

to temporary total disability benefits for his compensable injury.

When the claimant “returned to work” for the respondent, it was in

a light duty capacity and in a position which had been especially

created by the respondent to accommodate the medically imposed

restrictions in the use of his right arm and hand. Clearly, had the

respondent not provided the claimant with such a position, he would

not have had a reasonable expectation of obtaining regular gainful

employment in the open job market, with his significant

restrictions.  

All of the evidence presented shows that the claimant no

longer performed this limited or light duty position with the

respondent, after May 29, 2008.  However, there is a conflict in

the evidence regarding this cessation of employment.

The claimant testified that the light duty job he was given

involved the use of a blow torch to burn metal wires off of spools.

It was his testimony that this was the only job that was given him

and that when all of the wires on the available spools had been

“burned” there was nothing else for him to do.  He stated that, on
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his last day of work (apparently May 29, 2008,) he was told to call

in to Tom Allison, before reporting to work the next day. It was

his testimony that he called in to Mr. Allison every day for a week

to a week and a half.  Each time he was told that there were no

spools for him to “burn off”.  He testified that he finally told

Mr. Allison to call him, if there was any work available, and he

never received any calls.

Tom Allison, apparently the respondent’s “overall” supervisor

at the Bekaert plant, denied that he told the claimant to call in

before reporting to work.  He also denied telling the claimant that

there was no work available for him.  He stated that there was

always work available. It was his testimony that, after May 29,

2008, the claimant simply stopped coming into work.  He testified

that the claimant did not “call in” or attempt to contact him,

except on one occasion when the claimant came by when he was out.

He further stated that on one occasion he attempted to call the

claimant, but no one answered.  Eventually, on August 13, 2008, he

terminated the claimant for “no call/no show”. 

After consideration of all the evidence presented, I find the

claimant’s testimony, concerning the events surrounding the

cessation of his work for the respondent, to be the more credible.

First, I would note that upon observing the claimant’s demeanor,

during his testimony, he appeared to be forthright and truthful.

The record also shows that the claimant had consistently continued

to work in a light duty capacity immediately following his

compensable injury through May 29, 2008.  It is difficult to
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believe that the claimant would have suddenly decided, on May 30,

2008, to stop working and give up the $444.00 a week he was earning

for relatively easy work, all for no apparent reason.  

When the respondent ceased providing the claimant with one-

handed work, the claimant had no reasonable expectation of

obtaining such a limited employment position in the open job

market. Therefore, I find that the claimant has proven by the

greater weight of the credible evidence that during the period

beginning June 17, 2008 and continuing through a date yet to be

determined, he has not “returned to work” within the meaning of

Ark. Code Ann. §11-9-521(a).  This would satisfy the second and

final requirement of this subsection for the claimant’s entitlement

to temporary total disability benefits during this period.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On February 16, 2008,  the relationship of employee-

employer-employer carrier-third party administrator

existed between the parties.

3. On February 16, 2008, the claimant earned wages

sufficient to entitle him to weekly compensation benefits

of $296.00 for total disability and $222.00 for permanent

partial disability.

4. On February 16, 2008, the claimant sustained a

compensable injury  to his right elbow or arm.
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5. There is no dispute over medical services received

through August 26, 2008.

6. The medical services recommended for the claimant’s

right elbow/arm difficulties by Dr. C. Noel Henley, on

and after August 26, 2008, represent reasonably necessary

medical services for the claimant’s compensable injury,

as that term is used in Ark. Code Ann. §11-9-508.

Specifically, the claimant has proven by the greater

weight of the credible evidence that these medical

services were necessitated by or connected with his

compensable right elbow/arm injury and have a reasonable

expectation of accomplishing their intended beneficial

purpose of reducing the actual physical damage and

resulting symptoms caused by the compensable injury.

Pursuant to the provisions of Ark. Code Ann. §11-9-508,

the respondents are liable for the expense of these

services.

7. There is no dispute over temporary total disability

benefits prior to June 16, 2008.

8. The claimant has proven by the greater weight of the

credible evidence that he is entitled to temporary total

disability benefits during the period beginning June 17,

2008 and continuing through a date yet to be determined.

Specifically, the claimant has proven by the greater

weight of the credible evidence that during this time he

continued within his healing period from the effects of
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his compensable injury and has not “returned to work”

within the meaning of Ark. Code Ann. §11-9-521(a).

9. The respondents have controverted the claimant’s

entitlement to any additional medical services, after

August 26, 2008, and his entitlement to any temporary

total disability benefits, on and after June 17, 2008.

10. The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the controverted

temporary total disability benefits herein awarded.

ORDER

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning June 17, 2008 and

continuing through a date yet to be determined.

The respondents shall be liable for the expense of the medical

services recommended for the claimant’s right elbow/arm

difficulties by Dr. C. Noel Henley. This specifically includes the

corrective surgery and follow up care that is outlined in Dr.

Henley’s report of August 26, 2008. The respondents’ liability for

these services is limited by the Commission’s fee schedule.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted temporary

total disability benefits herein awarded. One-half of this fee is

the obligation of the respondents in addition to such benefits. The

remaining one-half of this fee is to be withheld by the respondents

from such benefits.
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All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                           
                                   MICHAEL L. ELLIG
                                ADMINISTRATIVE LAW JUDGE
                                         


