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JAMES GREER CLAIMANT
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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by THOMAS MICKEL, Attorney, Conway, Arkansas.

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On September 1, 2009, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on February 5, 2009, and a pre-hearing order was filed on

February 5, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On December 26, 2007, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant is entitled to a weekly compensation rate of

$504 for temporary total disability and $378 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Temporary total disability from December 27, 2007, to a

date to be determined.

3. Related medical.

4. Attorney’s fees.

Claimant’s contentions are:

“Claimant contends that while working as a
truck driver employee of the employer, he
injured his neck while coupling a trailer to
his truck in Goodlettsville, TN, on the date
of injury.  Claimant awoke the next morning
with neck pain which gradually got worse.
Claimant advised his dispatcher (LaToya of
Fleet 103 in Springdale) on 12/28/2007 of his
neck problem and how it was injured.  The
dispatcher offered Claimant a local run (he
lives in MS), but did not offer him medical
treatment.  The normal person to whom Claimant
would report an injury, Darlene Harris, was
off work the week of the incident.

As a result of the injury, Claimant has been
treated by Dr. John Davis, a neurosurgeon in
Florence, MS, who has performed a cervical
fusion at C4-5, 5-6 and 6-7, on 2/11/08 at
River Oaks Hospital in Flowood, MS.  Claimant
is entitled to payment of any and all
reasonable and related medical expenses
related to his neck injury.

Claimant has been medically unable to work
since the date of injury and remains in his
healing period.  Claimant is entitled to TTD
from 12/27/2007 to a date to be determined.
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Claimant contends that Respondents have
controverted this claim with respect to the
benefits claimed at present.  Therefore,
Claimant contends she is entitled to maximum
attorney’s fees on all benefits awarded.”

Respondents’ contentions are:

“Respondent denies Claimant sustained a
compensable cervical injury in its employ.
Further, Respondent raises the defense of lack
of notice and states that Claimant gave no
notice of his alleged work related injury
until February 15, 2008 after he had already
undergone a multilevel cervical fusion.
Claimant also gave no notice of a work related
injury to his treating physician until after
the surgery.  Claimant utilized his group
health insurance through Tyson to pay for his
medical treatment.  Claimant also received
short term disability benefits.”

The claimant is a fifty-seven-year-old male who was employed

by the respondent as a long haul truck driver.  He alleges that he

suffered a compensable cervical spine injury on December 26, 2007,

while performing employment services for the respondent.  The

compensability of the claimant’s injury is the central issue in

this matter.

The claimant alleges that he was injured in Goodletsville,

Tennessee.  In testimony he explained that he was backing his

tractor under a loaded trailer.  The claimant stated the truck was

an automatic instead of a standard so it was hard to “...regulate

how much power I was putting to the tire to slide up under it, and

I hit the trailer pretty hard.  I hit it real hard.”

On direct examination the claimant gave the following

testimony at the hearing.
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“Q. Okay.  And when you say you went under it
pretty hard, explain to us what happened when
you went underneath it.

A. I came to a sudden stop, a real hard jolt.

Q. Okay.  Did anything hurt after that jolt?

A. Well, I had a little twinge, but nothing
that I would think would be an injury, no.

Q. When you say you had a twinge, describe for
me what you mean when you say you had a
twinge.

A. Kind of a pop like and you get a little --
I guess a little twinge running down through
you.  That was basically it.

Q. Was it pain?

A. It was kind of a little -- it was a pain,
but it wasn't a real sharp pain.  It was just
a –

Q. Where was the pain located?

A. The pain went down through my neck and down
through my arms.

Q. Okay.  Did it go through one arm more than
the other or was it both?

A. It went through the left side more than it
did the right.”

The claimant then drove his load from Tennessee to Louisiana.

When the claimant arrived in Louisiana, he went to sleep in the

sleeper of his truck while waiting for his tailer to be unloaded.

The claimant gave the following testimony:

“Q. Okay.  How long do you think you slept?

A. Probably eight, nine hours, ten hours,
something like that.

Q. How did you feel before you went to bed?
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A. Oh, like I said, I felt more or less
normal, you know.

   Q. Okay.  How did you feel when you woke up?

A. When I woke up, I couldn't turn my head.  I
thought maybe I had slept bad and I had a bad
crick.  That's what it felt like, a bad crick
in my neck.

Q. Which side of your neck was the crick on?

A. I couldn't turn my head either way hardly,
so I couldn't really tell which side it was.

Q. Were you having any symptoms that were
radiating into either of your arms?

A. Not at the time, no.”

The claimant then stated that he went to have his trailer

unloaded and then contacted his dispatcher, LaToya.  The claimant

alleges that during that conversation he was offered the

opportunity to do some local work where he lived; however, he

informed her that due to a bad crick in his neck he was not sure if

he was able to do it.  The claimant alleges this conversation took

place on December 27, 2007.

The claimant also alleges that his neck condition became worse

with pain radiating in both arms.  The claimant stated that he was

unable to hold a soda in his hand in that it just dropped out of

his hand.  The claimant thought that he might be having a stroke.

Medical records indicate that the claimant went to the

Kosciusko Medical Clinic on December 31, 2007, and complained of

neck, shoulder, arm, hand pain, and feeling weakness in his arms.

The medical record from that visit also stated, “No back injury.”
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This medical record does not reflect any information about a work

related injury.

On January 2, 2008, the claimant underwent an MRI of his

cervical spine.  Following are the impressions from that diagnostic

test:

“1. Broad-based posterior disc protrusion 
              at C4-5 resulting in moderately severe 
              narrowing of the spinal canal,i.e., 
              spinal stenosis.

2.  Posterolateral focal disc bulge at C5-6  
    resulting in narrowing of the lateral    
    recess and C5-6 foramen on the left side.
3.  Bilateral mild posterolatral bulging at  
    C6-7 resulting in mild to moderate       
    bilateral foraminal narrowing.”

The claimant was seen at the Kosciusko Medical Clinic again on

January 4, 2008, January 7, 2008, and January 11, 2008.  Upon

review of those medical records, I find no evidence of disclosure

about a work related injury by the claimant.  On January 18, 2008,

the claimant was seen by Dr. John Davis at the Mississippi

Neurosurgery and Spine Center in Jackson, Mississippi.  Dr. Davis

stated that the claimant “presents with several problems in his

neck, which absolutely will require surgery.”  Again, there is no

indication in the medical records about a work related injury.

On January 24, 2008, the claimant was seen by Dr. Yong Kim and

underwent a mylogram of the cervical spine.  Following are Dr.

Kim’s impressions of the claimant’s mylogram:

 “1.  Multilevel cervical spondylosis.

  2.  Moderate to high grade canal stenosis at
      C4 C5 with mild moderate left foraminal
      narrowing.
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 3.   Left lateral disc bulge with left-sided
      uncinate hypertrophy at C5 C6.  This   
      causes high grade left foraminal       
      narrowing and mild flattening along the
      left anterior margin of the spinal cord.

 4.   Bilateral high-grade foraminal narrowing
     at C6 C7.”

On January 30, 2008, the claimant was again seen by Dr. Davis.

The decision was reached that the claimant needed to undergo a C4-

5, C5-6, and C6-7 anterior cervical diskectomy and fusion with

placement of biomechanical intervertebral bodies at each level and

placement of anterior locking plate.  The surgery was scheduled for

February 11, 2008.  I note that at no point has the claimant’s

medical records dated after his alleged incident indicated any type

of injury to his neck, including any work related injury.

The claimant was admitted to River Oaks Hospital in Jackson,

Mississippi, on February 11, 2008, for his cervical surgery.  The

claimant was discharged on February 12, 2008, and asked to follow

up with Dr. Davis in six weeks.

On March 26, 2008, the claimant returned to Dr. Davis for his

post surgery follow up examination.  An excerpt from the medical

records from that visit states the following:

“I am going to keep him off work until he
comes back and sees me in another six weeks at
which time we will get a lateral C-spine x-
ray.  Mr. Greer has told me today that his
problem in his neck is actually a worker’s
compensation injury.  I was not aware of that
either from the material that I received from
the referring doctor’s office or from anything
that we discussed in my office at the initial
visit.  He reports to me today that he
suffered a jolt while hooking up a trailer at
work and that he had neck pain at that time
and the next day he had a significant crick in
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his neck and that resulted in his missing work
for most of the month of December.  He reports
that that pain persisted and then began to
spread in his left arm.  If what he is telling
me is true, then I do believe this is causally
related to the work injury.  He tells me that
he did report his neck injury to his
employers.  I have no specific knowledge of
any of that.  I look forward to seeing him
back in six weeks.  He has had a big
operation, but I think he is going to do quite
well.”

This is the first time the claimant ever related his cervical

difficulties to a medical provider, and it appears from the medical

note that it was a surprise to Dr. Davis as well.

It is the claimant’s burden to prove the compensability of his

alleged work related injury.  To do this, the claimant must first

prove that he has objective medical findings of damage to his

cervical spine.  There appears to be no dispute that the claimant

does have objective findings of cervical spine derangement from the

surgical report, cervical MRI results and the mylogram the claimant

underwent.

It is also the claimant’s burden to prove a causal connection

between his objective findings of cervical difficulties and his

alleged work related injury.  Here, the claimant has failed to do

that.

The claimant testified that he informed Marge Harr, the

respondent’s senior fleet manager, on December 31, 2007, about his

work related injury.  He also stated that he called Darlene Harris,

the respondent’s workers’ compensation manager, and left two

messages for her about his work related injury in early January

2008.  However, the testimony of both Marge Harr, through
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deposition, and Darlene Harris, at the hearing, shows that the

claimant did not contact Darlene Harris until he left a telephone

message on February 15, 2008, about his alleged work related

injury.

Ms. Harris further testified that she received a second

message that same day from the claimant at which point she

contacted Marge Harr.  Ms. Harris indicated this was her first

knowledge of the alleged December 26, 2007, work related incident.

The testimony by deposition of Marge Harr corroborates that of Ms.

Harris in that Ms. Harr indicated that the telephone call from Ms.

Harris on February 15, 2008, was the first time she was aware of

any alleged work related medical issues.

Ms. Harr stated that she was contacted by the claimant to

request time off from work on January 7, 2008, for medical issues,

although it was not indicated that those issues were work related.

I find the testimony of both Ms. Harr and Ms. Harris to be more

credible than that of the claimant.

In deposition, the claimant was asked by the respondents’

attorney “...had you ever - had you ever gone to the doctor prior

to before you saw Kathy Lawrence with any kind of complaints in

your neck at any time?”  The claimant stated, “No.”  The medical

records dated before the claimant’s alleged incident are filled

with medical visits regarding his neck.  These records indicate

many of the same symptoms the claimant currently complains of, as

well as diagnostic testing of his cervical spine.  The claimant was

evasive in answers about his previous neck problems and claimed not
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to have memory of neck problems, but would not dispute the medical

records.

The claimant did not report this alleged work related injury

to his employer until February 15, 2008, although he alleges it

occurred on December 26, 2007.  This is troubling; however, more

troubling is his failure to mention his work related injury to the

medical providers dealing with his difficulties.  It is clear from

Dr. Davis’ medical record dated March 26, 2008, that he had no

knowledge this was a work related injury until that day.

It is much more likely, after reviewing the evidence and

testimony, that the claimant’s objectively founded cervical

difficulties were related to his earlier neck problems, as

evidenced by medical records, than this alleged work related

injury.  The claimant has failed to prove his case.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on February 5, 2009, and contained in

a pre-hearing order filed February 5, 2009, are hereby accepted as

fact.
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2. The claimant has proven by a preponderance of the evidence

that he has objective medical findings of cervical difficulties.

3. The claimant has failed to prove by a preponderance of the

evidence that his objective medical findings of cervical

difficulties and his alleged work related injuries are causally

connected.

4. The claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable work related injury in this

matter.

5. The claimant is not entitled to benefits in this matter.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


