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Hearing before Administrative Law Judge O. Milton Fine II on June 3, 2009 in Mountain
Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents represented by Ms. Melissa Wood, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 3, 2009, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on November 17, 2008.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the removal of a redundant stipulation at the hearing, they are the following two,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on December 31, 2006

when Claimant sustained a compensable injury to her right hip.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant added an issue concerning the constitutionality of the Arkansas Workers’

Compensation Act.  The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to additional medical treatment to include hip

replacement surgery.

All other issues were reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she has ongoing medical problems related to her

workers’ compensation injury to her right hip.  Claimant has been seen by

Dr. Terry Sites who states that she is a surgical candidate for a hip

replacement surgery.  Dr. Sites returned her to light duty and has

recommended physical therapy for her right hip.

Respondents:

1. Respondents contend that all appropriate benefits have been paid with

regard to Ms. Green’s workers’ compensation claim.  Dr. Varela has

indicated that Claimant’s current need for medical treatment if any, is related
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to her severe preexisting degenerative arthritis with avascular necrosis in

her right hip and not the acetabular fracture which he deemed to have

healed as of August 15, 2008.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s testimony concerning her visits with Dr. Charles Varela will be

admitted and given due weight.

4. The Arkansas Workers’ Compensation Act is constitutional.

5. Claimant has not proven by a preponderance of the evidence that she is

entitled to hip replacement surgery at the expense of Respondents.

PRELIMINARY RULINGS

Admission of Claimant’s Testimony Concerning Dr. Charles Varela

During the direct examination of Claimant, she was asked whether she had a good

rapport with Dr. Charles Varela.  When Claimant responded with the words, “. . . when I
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would ask him a question, he would tell me to . . . ,” Respondents objected on the grounds

of hearsay.  I permitted a proffer of the testimony.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  The proffered testimony is comprised of

Claimant’s observations during the visits and only references one statement by

Varela–that she should return to him in a month–which is borne out in the medical records.

Thus, after consideration of the matter, I find that admission of the testimony will help to

“best ascertain the rights of the parties.”  Thus, it is hereby admitted into evidence and will

be given due weight.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Carrie Drake, Mary Chandler, Virginia

Drake and Bill Green.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, documents related to

her constitutional issue, consisting of one index page and six numbered pages thereafter;

Claimant’s Exhibit 2, a compilation of her medical records, consisting of one index page
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and 23 numbered pages thereafter; and Respondents’ Exhibit 1, a compilation of

Claimant’s medical records, consisting of two index pages and 23 numbered pages

thereafter.

Without objection from the parties, I have blue-backed Claimant’s January 9, 2009

motion to recuse, brief in support thereof, and attached documentation, totaling 392 pages;

and Respondents’ January 14, 2009 response, consisting of six pages.

Testimony

Carrie Drake.  Drake testified that she was the Executive Director of Respondent

Twin River Community Living Facilities (hereinafter “Twin River”), and was worked there

five years, leaving in November 2007.  She stated that Twin River is composed of a group

home plus apartments for disabled clients.  Claimant started working there shortly after

Drake did.  Her testimony was that she knew Claimant at the time she hurt her left hip

when she fell at home.  Following that incident, she was off work from February to October

of 2005.

She stated that Drake was doing well right before the December 31, 2006 accident.

At that time, Claimant brought to work the cane she began using after the accident, but

only used it after working long hours.  She did not complain of pain.  Drake described

Claimant as a dedicated caregiver.

However, after the accident, in which another vehicle “t-boned” the one Claimant

was using to transport a client, her condition “went downhill fast.”  While she continues to

work despite severe pain, she has not gotten any better.  Drake, despite no longer working

for Two Rivers, sees her there a few times a month.
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Mary Chandler.  Chandler testified that she worked with Claimant at Twin River, and

that they are friends.  The two were house parents there.  The job required that they

oversee ten clients within a residential setting, taking care of both them and the house.

She stated that she was able to observe Claimant throughout the year 2006 as they

worked together, and that Claimant  did everything that she did without complaining of her

right hip.  Claimant did not shirk her duties, and did a good job.

After her 2005 fall, Claimant was off for a time, according to Chandler.  When she

returned to work, she used a cane temporarily.  However, since the December 31, 2006

accident, Chandler has observed her to have a difficult time getting around.  Claimant

appears to be in pain all of the time, and her face and voice show it.  She now works in the

apartments area of Twin Rivers.  Chandler was not aware that Claimant had seen a doctor

for her right hip prior to the 2006 accident.

Virginia Drake.  Drake testified that she has worked for Twin Rivers for 20 years

before retiring 18 months ago.  She was Claimant’s supervisor, and the two of them are

related.  After Claimant fell in 2005, her job was held open because she had done so well

in it.  Once Claimant returned to work, her condition improved.  Chandler was not aware

of her having any right hip trouble prior to the December 2006 accident.  However, Drake

admitted that while Claimant was able to do her job during that period, “we kind of babied

her a little bit.”  She was unsure when Claimant began using a cane, but doubted that it

was prior to the accident because there would have been concern about her ability to do

the job at the group home..
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After the accident, Claimant was still doing the job at the group home, but was

having trouble.  Drake encouraged her to transfer to work at the apartments, where the

duty was lighter.  She was unaware if Claimant sought treatment for her right hip prior to

the vehicle accident.

Della Green.  Claimant testified that she is 66 years old, married, with three grown

children.  She began working at Twin Rivers in late 2004, and is still employed there.  With

respect to her left hip, she stated that she broke it in February 2005 when she tripped over

a dog chain.  As a result, she was off work until October of that year.

On December 31, 2006, she had picked up a client that gone home for the holidays

and was driving him back to Twin Rivers when “I ran a stop sign and got t-boned.”  As a

result, she suffered, inter alia, a fractured right hip.  Claimant was taken by ambulance first

to the hospital in Mountain Home, and then to Springfield, Missouri to see an orthopedist.

She was hospitalized for three to four days.  The doctor did not operate, but referred her

for physical therapy and instructed her not to do anything for three months.  She returned

to Baxter Regional Hospital and was there another week to two weeks.  The nurse with the

Respondent carrier sent her to Dr. Charles Varela, whom she saw once a month from

March to August 2007.  Her testimony was that she did not have a good rapport with him,

and that he only seemed to be concerned with her hip and not her other physical problems

from the accident, which included a cut over her eye, breathing problems due to impact to

her sternum, a sore tailbone, and a fractured pelvis.  After Varela released Claimant to

light duty, she saw Dr. Terry Sites through a change of physician.  She has seen him only

once.
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Claimant did not return to work until May 2007.  In that interim, she received

workers’ compensation benefits.  Upon her return she was on light duty, driving clients to

medical appointments, until August 2007.  Thereafter, she attempted to return to work as

a house parent, where she previously worked 24 to 30 hours a week, but was unable to

continue.  Thus, she transferred to the apartments portion of Twin River.  There, she works

two 12-hour shifts a week caring for an elderly resident with a mental illness.

Claimant’s testimony was that prior to December 31, 2006, she was having no

problems with her right hip and was “kinda babying” her left.  While she had used a cane

some after the 2005 fall, she was not using it in the weeks leading up to the motor vehicle

accident.  She had only occasional pain in her left hip in 2006, after a heavy day; but she

had none in her right during that period.

Her testimony was that she wants the right hip replacement surgery that Dr. Sites

has recommended.  She stated that her right hip pain is constant, and ranges from 2/10

while sitting to 8/10 to 10/10 while working.  However, she only takes over-the-counter pain

medication to deal with it.  Claimant admitted that she had a pre-existing (before the

accident) problem with her right hip, which in 2004 was diagnosed as due to arthritis and

necrosis.  The hip began to have a “catch” sometime in early 2003.  She saw a

chiropractor and three doctors, including Drs. Thomas Knox and Mark Williams, for it.  But

she maintained that about a month after she began taking Celebrex, she no longer had

problems with the hip until the accident.

Asked to explain why she relates the accident to the need for the surgery, she

testified:
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Because I don’t believe I would have to have had one now.  I was having no
trouble with my right hip.  I was well aware that I would have to probably
have one someday further down the line when it got to causing me trouble.
But I was having none.

Bill Green.  Green, the husband of Claimant, testified that he did not observe her

to have any right hip problems prior to the December 2006 accident.  In the hours after the

collision, she complained of severe pain in the right hip.  That pain has continued to the

present.
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Records-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 2 and Respondents’ Exhibit 1 reflect the following:

Pre-Accident.  Claimant on September27, 2004 complained of tenderness in her

right hip.  On October 5, 2004 she underwent an MRI of her right hip that showed a large,

multi-loculated cyst involving the right femoral head, which was subchondral.  However,

no avascular necrosis was shown.  Dr. Knox evaluated her on October 21, 2004 and wrote,

“She will require a right hybrid THA [total hip replacement].”  However, Claimant told him

that she did not want to consider surgery at that time and wanted to try anti-inflammatories

instead.  He prescribed Celebrex.  Dr. Mark Williams referred her for a second opinion, but

the records thereof are not in evidence.  Claimant underwent a bone density test on

October 14, 2005 that showed osteoporosis in her right hip.

Post-Accident.  Following her December 31, 2006 vehicle collision, she was taken

to North Arkansas Regional Medical Center.  She complained of painful range of motion

in the right hip.  X-rays of the hip showed severe degenerative changes, including a cyst,

complete narrowing of the joint, and avascular necrosis of the femoral head.  The x-rays

also revealed a possible fracture of the acetabulum, which a CT scan confirmed.  She was

transported to St. Johns Hospital in Springfield, Missouri, where the CT showed  severe

degenerative joint disease, avascular necrosis of the femoral head, along with acetablular

fractures of the dome, anterior and posterior wall.  She also had a left nondisplaced pelvic

fracture of the left symphysis pubis and left inferior pubic ramus with left pelvic hematoma.
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Non-operative measures, including therapy, were recommended.  She had another CT

scan with similar findings on January 2, 2007.

She was admitted to Baxter Regional Medical Center on January 7, 2007.  After

undergoing in-patient therapy there, she was discharged January 19, 2007.  X-rays of the

hip and pelvic fractures on January 24, 2007 showed them to be healing.  Dr. William

Goodman wrote:  “[Claimant] understands that she is a candidate for total hip arthroplasty

of the right hip if it continues to hurt her post this injury.”  He added:  “She obviously still

continues to have the degenerative joint disease of the hip.”

Claimant also treated with Dr. Varela.  On August 15, 2007, he wrote:

Patient is advised that her acetabular fracture that she sustained on
12/31/06 has healed and she has reached maximum medical improvement.
She is released from this with no impairment or restriction from this injury.
She is advised however that her symptoms are emanating from her right hip
secondary to degenerative arthritis.  She would be a candidate for total-hip
arthroplasty when she is ready to proceed.  Again she was instructed that
the arthritis is pre-existing and not related to her work injury.  She was
advised that if she did not have this arthritis and avascular necrosis of the
head that she would not be a candidate for total-knee arthroplasty on
account of her acetabular fracture alone.

Claimant was seen by Dr. Stites on July 30, 2008.  X-rays revealed an avascular

necrosis with subsequent arthritis, loss of joint space, with good bone stock and no

protrusion.  He received her previous CT scan as well.  Sites stated in his report that day

that he was not giving an opinion as to, inter alia, causation.  He wrote that due to

Claimant’s pain level, she is a good candidate for total hip replacement.

On October 23, 2008, Dr. Sites wrote a letter to counsel for Respondents (however,

not the one who appeared at the hearing) that reads:
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This is in response to your letter dated 10-23-08.  You note that you are
simply trying to find out if I have recommended treating Ms. Green’s pre-
existing avascular necrosis and osteoarthritis or addressing her acetabular
fracture which occurred 12/31-06.

I respectfully answer that I have recommended neither, noting that she is a
good candidate to address her current right hip pain with a total hip
replacement.  She needs significant weight loss prior to consideration for hip
replacement at this point in time.  Although the patient relates she was
functioning well and that it had been approximately 3 years since she
last saw a physician for her right hip, it is more-likely-than-not [sic] that
any replacement surgery required is a result of her underlying
avascular necrosis and osteoarthritis.

Apparently, I was asked to evaluate and treat this patient and not perform an
Independent Medical Examination.  However, now you are asking me to
determine causation as it may relate to litigation.  If I was asked to evaluate
and treat this patient by Worker’s Comp [sic] and now you are involving me
in determination causation, this concerns me that you may be involving me
in a dispute regarding Worker’s Comp [sic] coverage for her right hip pain.
I would find it extremely upsetting should you try to involve me in such a
dispute when I agreed to see her under the assumption that she needed
treatment for a right hip condition.  I did not treat her for her acetabular
fracture and there is no prior history of me treating her for AVN or arthritis.
I would consider it very unprofessional of you to involve me any further in a
Worker’s [sic] Compensation dispute as it relates to Ms. Green.  My time is
much better spent attending to patient’s real orthopedic needs, and although
I respect the work that you do I was apparently only asked to see this patient
as it relates to her medical needs, not as it relates to who pays for her
treatment.

I reserve the right to alter or change my opinion based on additional review
of her medical record.

(Emphasis added)

On January 21, 2009, Dr. Varela wrote the following:

To Whom It May Concern:

This letter is to answer your question whether Dr. Sitze’s [sic]
recommendations of total hip arthroplasty are reasonable and necessary for
claimant’s acute injury on 12/31/06 or are associated with preexisting
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avascular necrotic condition.  As noted in my clinic note dated 08/15/07, the
patient sustained acetabular fracture, which had healed.  However, she did
have preexisting degenerative arthritis.  Therefore, I believe that her total hip
arthroplasty would be a reasonable option for the patient’s treatment, but it
is secondary to her preexisting condition and is not secondary to her acute
injury of 12/31/06.

Records-Nonmedical

Claimant’s Exhibit 1.  This exhibit, comprised of letters by Claimant’s counsel to the

Commission and to the Attorney General’s Office, pertain to her challenge to the

constitutionality of the Arkansas Workers’ Compensation Act.

ADJUDICATION

A. Constitutionality

As stated above, Claimant filed on January 9, 2009, a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act that provide for the establishment of administrative law judges are

unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, ___ S.W.3d ___ (Ark. Ct. App. 2007), pet. for rev. denied, No. O7-268 (Ark. May 3,

2007).  Claimant did not seek to distinguish Long or to argue that it should be modified or

overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Additional Treatment
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Claimant contends that she is entitled, at Respondents’ expense, to the right hip

replacement surgery that Dr. Sites has recommended.  Respondents counter that her need

for the surgery is due to her pre-existing hip condition and not from the compensable injury

she sustained on December 31, 2006.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Drs. Sites and Varela, the only two doctors whose opinions are in evidence, agree

that Claimant’s need for hip replacement surgery does not arise out of the acetabular

fracture she sustained on December 31, 2006, but instead is because of degenerative

conditions–arthritis and avascular necrosis.  Moreover, Varela on August 15, 2007
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released Claimant, opined that she had reached maximum medical improvement on her

fractures, and stated that she would not need hip replacement if she did not have the

degenerative conditions.  The Commission is authorized to accept or reject a medical

opinion and is authorized to determine its medical soundness and probative value.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  Based upon my review

of the evidence, I credit these findings.  The evidence before more likewise shows that

these degenerative conditions were present prior to the work-related accident.  I also note

that Dr. Knox in October 2004–more than two years before the work-related

accident–stated that Claimant would be in need of the hip replacement.  Thus, Claimant

has not proven by a preponderance of the evidence that her need for a right hip

replacement is causally connected to her December 2006 compensable injury.

In making this finding, I note that Claimant has not argued that her work-related

accident on December 31, 2006 aggravated a pre-existing condition.  For me to so find,

sua sponte, is not permissible.  See Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim

No. F302256 (Full Commission Opinion filed February 23, 2006)(improper for

administrative law judge to address issues not raised at hearing), rev’d on other grounds,

No. CA06-398 (Dec. 6, 2006)(unpublished).

Nonetheless, I would point out that even if this had been raised, it would be without

merit.  It is true that the aggravation of a pre-existing non-compensable condition can itself

be compensable.  See Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An

aggravation is a new injury that is the result of an independent incident.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000).  As it is a new injury
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with an independent cause, an aggravation must meet the definition of a compensable

condition.  A compensable injury must be established by, inter alia, medical evidence

supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective

findings" are those findings that cannot come under the voluntary control of the patient.

Id. § 11-9-102(16).  The medical records in evidence do not reflect any objective findings

of an aggravation of these conditions.  Hence, regardless of Claimant’s contentions, she

has not proven her entitlement to the hip surgery.
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CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, Claimant

has not proven that she is entitled to additional medical treatment.  Therefore, her claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


