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STATEMENT OF THE CASE

On July 1, 2008, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on April 6, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on or about May 25,

2006 and at all relevant times.

3. Respondents have controverted this claim in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained compensable injuries to his lower back, right

hip and legs.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant sustained compensable injuries to his lower back, right hip and

legs while performing employment services for the Respondent.

2. The filing of Claimant’s claim is solely to seek the medical benefits to which

he is entitled pursuant to statutory law.  Claimant did not report his claim as

retaliation due to his employment with the Respondent being terminated.

3. That there is no statute of limitations issue regarding this claim.  An AR-C

was timely filed and the issue of compensability has not been decided by the

Commission.  The AR-C filed on January 9, 2008 requests all benefits which
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the Claimant is entitled.  Claimant has actively pursued his claim and has

requested two hearings on the issue of compensability.

Respondents:

1. Claimant does not have a compensable injury.  His degenerative condition

could not have been caused by slipping on a rock.  He did not report the

injury until after he was terminated for poor job performance.  He has given

two different dates for the alleged incident:  May 22, 2006 and June 2, 2006.

He told the claims adjuster that the accident happened one week prior to

June 2, 2006, which was his last day on the job.  He signed time cards each

day he worked that asked if he was injured on that day, and he did not ever

indicate an injury.  He rode back from the job site with his supervisor and did

not mention the incident to him.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant’s motion to strike portions of the testimony of Brad Patrick and

Jason Proskovce is hereby denied.  The testimony of each witness will be

admitted in its entirety and given due weight.

4. The Arkansas Workers’ Compensation Act is constitutional.

5. Claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury to his lower back, right hip, or legs.

6. Because of the finding concerning compensability, the issue of whether

Claimant is entitled to reasonable and necessary medical treatment is moot

and will not be addressed.

PRELIMINARY RULINGS

Motion to Strike Portions of Testimony of Brad Patrick and Jason Proskovce

Both Patrick and Proskovce were called as witnesses by Respondents.  Patrick

testified, inter alia, about time cards that Claimant signed.  Following his testimony, he was

released with the assent of Claimant and Respondents.  Thereafter, Proskovce testified.

His testimony concerned, inter alia, the time cards and other documents that Claimant

allegedly signed as part of his employee orientation at Respondent Gilbert Central

Corporation (hereinafter “Gilbert”).  Claimant’s counsel permitted the direct examination

to proceed without objection.  Once this concluded, Claimant’s counsel objected to the

testimony of both witnesses on the above subjects, contending essentially that he had

been ambushed by the testimony and asking that it be stricken on the basis that

Respondents had failed to disclose this information during discovery.  I took the objection

under advisement.
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There was no need to consider the testimony at issue to have been proffered

because, again, it had completely concluded–and the first witness excused from the

courtroom–before Claimant objected and moved to strike.  Due to the failure to lodge a

contemporaneous objection, Claimant’s motion to strike is denied.  See Nazarenko v. CTI

Trucking Co., Inc., 313 Ark. 570, 856 S.W.2d 869 (1993).

Even if this were not the case, I find that this line of testimony should not have

surprised Claimant.  In the deposition of Claimant, his Exhibit 3 (which reflects that

Claimant’s counsel was present), the following testimony occurred under examination from

Respondents:

Q. Did you ever, I know on Gilbert Central jobs they make you sign a
time card every day; is that right?

A. Yes.

Q. And it also shows your name and where you were working; is that
right?

A. I never filled those out because I, like I said, I don’t know how to read
or write.

Q. And there’s also a section on there to say whether you’ve been
injured or not on that day.  Did you know that?

A. No.

Q. They, the company indicates they train people how to fill those things
out even if they can’t read or write.  Did anybody tell you–

A. No.

Q. –how to fill out one of those?

A. No, sir.
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Q. If there was a place to say whether you’d been hurt or not on a day,
would you have filled it out, if you–

A. If I know how to write, yeah.

The deposition took place on February 18, 2009, after Respondents’ counsel responded

to Claimant’s discovery on February 1, 2009.  See Claimant’s Exhibit 4.  There was no

request in Claimant’s interrogatories and requests for production to make disclosure

ongoing; and as admitted at the hearing, Claimant did not move to compel production

when Respondents objected to production of his personnel file.  Finally, I note that at the

hearing, Proskovce, at Claimant’s request, retrieved Claimant’s personnel file; and

Claimant was the one who offered it into evidence.  Claimant’s counsel declined to

question Proskovce or recall his client to ask him about the contents of the file, discussed

infra.  A party cannot complain when he or she has received all of the relief requested.

Odum v. State, 311 Ark. 576, 845 S.W.2d 524 (1993).  Arkansas Code Annotated § 11-9-

705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After consideration of this matter, and based

on the foregoing, I find that the testimony of Patrick and Proskovce will not excluded, but

will be admitted and given due weight.

CASE IN CHIEF
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Summary of Evidence

The witnesses at the hearing were Claimant, Bradley Patrick, and Jason Proskovce.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, his constitutional

exhibit, consisting of one index page and seven numbered pages thereafter; Claimant’s

Exhibit 2, a compilation of his medical records, consisting of one index page and 15

numbered pages thereafter; Claimant’s Exhibit 3, the transcript of the deposition of

Claimant taken February 18, 2009, consisting of 44 numbered pages; Claimant’s Exhibit

4, Respondents’ responses to interrogatories and requests for admission, consisting of 10

pages; and Claimant’s Exhibit 5, photocopies of the contents of Claimant’s personnel file

from Respondent Gilbert, consisting of 67 numbered pages (while the Court Reporter

apparently left the exhibit sticker off of the exhibit, it was on the original file folder at the

hearing, and record is clear that the exhibit appears right after Claimant’s Exhibit 4 in the

transcript).

Without objection from the parties, I have blue-backed Claimant’s June 23, 2009

motion to recuse, brief in support thereof, and attached documentation, totaling 392 pages.

Testimony-Hearing

Tomas Granado.  Claimant testified that he is 61 years old and a native-born citizen

of the United States.  He is the child of migrant farm workers, and never had any formal

schooling.  He is unable to read or write.  Claimant stated that he worked for Respondent

Gilbert on a road construction project–first as a dump truck driver and roller operator, and

later as a flagger.  While in this last position, according to Claimant, he was asked to
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submit to a urine test.  At that time, he had been on the job for two months.  Claimant

described his injury as follows:

Well, I was going to the bathroom and went through a little ditch and I slip
[sic] on a rock and fell backward on my leg and I didn’t feel nothing, you
know, so I got up, go back, and came back, and went to do my job.

This alleged incident occurred on a Monday around 2:00 to 3:00 p.m.  Claimant continued

to work until the end of the work day.  However, he stated that the next day his entire leg

felt numb.  Later in his testimony, he stated that the numbness began on the date of the

alleged fall.  At the suggestion of a co-worker, Claimant reported the incident to Brad

Patrick, his supervisor.  His testimony was that Patrick acknowledged what he said, but

provided him with no workers’ compensation papers or took any other measures.  Claimant

stated that he continued to work that week, but that his leg and hip continued to bother

him.  He continued to report this to Patrick.  On Friday, at the end of the week of the

alleged injury, Claimant told Patrick that he could no longer keep standing.  Patrick told

him to go sit in a truck to see if he would feel better, and Jason Proskovce eventually came

and drove him home.  When they arrived at Claimant’s residence, Proskovce asked him

for his hat and informed him that his services were no longer needed at Gilbert.  Claimant

never told him that he had been injured on the job.  Thereafter, he worked for a period of

time doing painting and odd jobs in exchange for an apartment.  Claimant never asked for

his job back at Gilbert.

As for his current condition, Claimant testified that right leg, knee and hip bother

him.  The pain ranges from his hip to his low back and toes, and he takes Darvocet to help

him sleep.  He been seen by physicians in Marshall, Russellville and Little Rock–with
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those in the last city provided by Respondents.  Claimant has been approved to receive

Social Security disability benefits.  He stated that he is not currently working anywhere.

When questioned by Respondents, Claimant testified that, contrary to what he said

on direct, Respondents have not paid any benefits in connection with his claim.  He is not

sure how he came to be treated at UAMS in Little Rock.  Claimant admitted that he does

not know the month or date that he was allegedly injured.  He started work at Gilbert in

April 2006 and his last day on the job was June 2, 2006.  His initial prehearing filing

reflects a date of injury as April 14, 2006, the Form AR-C reflects June 14, 2006, and yet

another form reflects May 22, 2006.  While he signed the forms, they were filled out by

someone else.

In relating how he fell, Claimant stated that he did not go all the way to the ground,

but landed on the top of his fist.  But his deposition testimony reflected that he did land on

his side on the ground, but did not get wet because the creek bed was dry.  He denied

feeling a “jar” or a “sudden impact.”

Claimant first saw Dr. Stacy Zimmerman for his alleged injury.  He could not explain

why the record of his first visit on June 23, 2006 states that the alleged incident happened

the day before, and that he was walking in a field and “felt himself jar” after stepping on a

rock.  At the time of the first Zimmerman visit, Claimant was homeless.  He had attempted

to go the doctor earlier, but was turned away due to his inability to pay.

According to Claimant, he was not informed at Gilbert concerning what to do if he

suffered an on-the-job injury.  He was not informed that the time cards have a place to

indicate if such an injury has occurred.  In any case, Claimant stated that he could not
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have filled it out because he is illiterate.  He did not ask anyone to fill out paperwork on

this for him.  Claimant maintained that he thought he would be given paperwork after he

told Patrick about falling.  His testimony was that he did not tell Proskovce he had injured

himself, even though the two traveled together to Claimant’s residence the day he was

terminated.  His reason for this was that he assumed that Proskovce already knew.  But

Claimant did not remember testifying at his deposition that he did inform Proskovce of this

after he was fired.  Even though his son continued to work at Gilbert after the termination,

Claimant did not ask him to get workers’ compensation paperwork for him.  He did not

testify at his deposition that he had worked in exchange for an apartment.

He stated that Proskovce told him that the reason he was being terminated was that

he could not drive a truck.  Claimant admitted that he had trouble driving a truck at Gilbert,

but was unsure why he was transferred from driving a roller to being a flagger.  He denied

having any problems as a flagger, and stated that he was informed of the danger of letting

regular highway traffic  through while trucks were crossing the highway.

Brad Patrick.  Called by Respondents, Patrick testified that he worked for

Respondent Gilbert in May and June of 2006, but is no longer employed there.  He was

subpoenaed to appear at the hearing.  His job at Gilbert was that of a grading foreman.

He worked on a highway project near St. Joe.  Claimant was under his supervision, as was

Claimant’s son.  Patrick’s testimony was that Claimant never told him that he was injured

on the job.  He never asked to see a doctor, or to have an accident report prepared.

Claimant was orally instructed on how to report an on-the-job injury.  The time cards at
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Gilbert have a space to report such injuries; however, none submitted by Claimant ever

indicated that he had been hurt.

Patrick stated that it was his decision to terminate Claimant, and that the basis for

the action was that he was not performing his job properly.  He had problems driving a

truck.  While there were no problems with operating a roller, such a task was only

sporadic.  Claimant’s job as a flagger was to stop highway traffic in order to let heavy

equipment safely cross.  However, he had problems doing this job on several occasions.

When questioned by Claimant, Patrick testified that he worked for Gilbert for three

years.  He stated that Claimant was a poor employee, and was found to be sitting under

a tree instead of flagging.  Patrick stated that he orally reprimanded Claimant several times

prior to the termination, both for leaving his flagging post and for driving a truck too fast.

In cases where a bathroom break was needed, a flagger was supposed to notify Patrick

by walkie talkie so that a relief flagger could be used.  Although Patrick only knew

indirectly that Claimant was illiterate, he felt that Claimant could note on the time card if

he had been injured because he had been oriented concerning what was on the card.

Jason Proskovce.  Called by Respondents, Proskovce testified that he works for

Kiewit Companies, of which Respondent Gilbert is a part.  He was the project manager for

the road project where Claimant worked.  Proskovce stated that he went to the project

every day for a short time.  He was familiar with Claimant.  Claimant’s son was hired first,

and he in turn referred Claimant to Proskovce.  Claimant was hired to drive a truck

because he stated that he had driven heavy equipment before.
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Patrick worked for Proskovce, and any termination decisions had to be cleared

through Proskovce.  He stated that Claimant was terminated after problems with each of

his jobs.  He was inattentive in driving a truck and flagging, and his roller patterns were not

correct.  Patrick told him that Claimant needed to be terminated, and Proskovce drove him

home.  When they reached Claimant’s residence, he told Claimant to turn in his hard hat

and explained why he was being fired.  In contrast to Claimant’s deposition testimony,

Proskovce denied that Claimant told him as he was leaving the truck that he had hurt

himself on the job.  He said nothing about getting hurt or needing to go to a doctor.

Proskovce’s testimony was that the first he heard of the alleged injury was in a call

Claimant made to him 10 days after the termination.  Claimant told him that he had hurt his

back, and asked for help.  Proskovce stated that he replied that it was the first he knew of

it and that he could not help because he had no idea whether it happened on the job.

According to Proskovce, Claimant upon hiring was given an orientation that

included how to file a workers’ compensation claim.  One of the engineers, Gary Hanson,

sat down with Claimant and read through all of the paperwork with him because he could

not read.  In turn, Proskovce went over such matters as the safety contract and the time

card.  He instructed him to make sure that the hours worked were accurate on the card and

to check whether or not he had been injured.  He showed him how and where to mark this.

It was his testimony that Claimant never checked yes, that he had been injured, on a single

time card.

When questioned by Claimant, Proskovce stated that he has worked for Gilbert, or

its related companies, for over nine years.  When Claimant called him 10 days after the
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firing to report his injury, Proskovce did not offer him any forms to fill out, but called his

district safety manager, who in turn contacted SRS,  a company that investigates workers’

compensation claims.  SRS interviewed him, Patrick and Claimant.  He produced

Claimant’s personnel file, containing papers he had signed as part of his employment.

With respect to the time cards, Patrick placed the name and craft number of each worker

on one, along with the hours worked.  The worker would sign their name to the card and

initial whether or not they had been injured at work.  Proskovce admitted that he owns

Kiewit stock and, hence, has a financial stake in Gilbert.

Under questioning from me, Proskovce stated that Claimant did not have to have

a CDL to drive the trucks for Gilbert, since they were not over-the-road.  His inability to do

proper roller patterns was the reason he was no longer allowed to drive a roller.

Proskovce stated that Claimant’s personnel file contains time cards.  None of them reflect

a check indicating that the was injured on the job.  All of the checks, which were made and

initialed by Claimant in front of a witness, indicated that he did not suffer an injury.

Testimony-Deposition

Tomas Granado.  Claimant was deposed on February 18, 2009, and the transcript

thereof was admitted as Claimant’s Exhibit 3.  He testified that he had never been

reprimanded for not performing his flagging job correctly, and that he never did the job

improperly.

Asked about the incident at issue, he stated that he fell on his side in a small dry

ditch while on his way to use the restroom.  He did not hurt until the next morning.  When

asked about Dr. Zimmerman’s record that reflects that he fell the day before he saw her
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on June 23, 2006, Claimant explained that should refer to the actual day of the fall.  While

Respondent Gilbert made employees sign a time card showing how many hours had been

worked that day, Claimant stated that he never filled it out because he was unable to read

or write.  He did not know that the card asked whether the employee had been injured on

the job that day.

Claimant denied knowing that he had any problems with his lumbar spine prior to

the alleged fall.  He desires surgery to help with the pain in his back, for which he takes

Ultram and Motrin.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 2 reflect the following:

Claimant on June 23, 2006 presented to Dr. Zimmerman.  She noted that due to

Claimant being illiterate, it was difficult obtaining a medical history.  However, the record

is obviously inaccurate in that it describes him as a “49-year-old white gentleman”–and

that error cannot be due to Claimant’s illiteracy.  The record of the visit reflects that he told

Zimmerman that he began having pain down his right leg the previous day, and that the

leg has felt numb at times.  In related the supposed cause, the record states:  “He tells me

he was walking in a field and he stepped on a rock and he felt himself jar.”  Claimant  told

her that his back did not begin hurting until two days after the incident.  While there is no

finding of muscle spasm, Dr. Zimmerman placed him on Flexeril.  She prescribed

Volataren as well.
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When Claimant returned to the clinic on July 14, 2006, he saw Dr. Sarah Sullivan.

He related that he had been injured at work a month before, and that his right lower back

pain had not abated.  He reported that the pain was radiating down his right leg.  On

August 15, 2006, he stated that he Tramadol he had been given helped, but that he was

now experiencing pain in the left side of his back also.

Claimant was referred for an MRI of his lumbar spine.  Along with degenerative

changes and possible inflammation, the August 16, 2006 test showed an asymmetrical

appearance of L5-S1, along with numerous bulging discs with the largest at L5-S1.  Dr.

Christopher Bennett, who read the MRI, also stated that “[a] small amount of disc

herniation is difficult to exclude at the L5-S1 level,” and that “[b]orderline spinal stenosis

is suggested.”

Dr. Sullivan on October 24, 2006 prescribed Neurontin for Claimant.  On November

7, 2006, she wrote:

Tomas Granado was seen at our clinic on 6/23/06 by Dr. Zimmerman for an
injury he had sustained.  He was seen by me subsequently, for the same
injury.  He states that he injured himself at work, by stepping on a rock.
About two days later, his back began to hurt.  The pain radiates down his
right leg and his right leg is also numb.  An MRI of his L-S spine on 8/16/06
showed bulging discs with the largest at L5-S1, possibly with disc herniation
at that level.  Injury at this level would be consistent with his symptoms.

Patient has denied prior history of back pain.  I feel that his symptoms are
consistent with his reported injury at work.

Claimant went to UAMS on September 21, 2006 and stated that he “slipped at work”

on May 22, 2006.  He returned there on February 15, 2007, and was seen by Dr. Ali Krisht.

The doctor read the MRI and stated only that it showed degenerative disc disease at the

L5-S1 level, and that the axial cuts did not show significant compromise, particularly on the
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right side where Claimant stated his symptoms were.  Dr. Krisht recommended that

Claimant’s right hip be evaluated by an orthopedic specialist, and that he undergo therapy.

Records-Nonmedical

Claimant’s Exhibit 1.  This exhibit, comprised of letters by Claimant’s counsel to the

Commission and to the Attorney General’s Office, pertain to his challenge to the

constitutionality of the Arkansas Workers’ Compensation Act.

Claimant’s Exhibit 3.  This is the transcript of Claimant’s deposition discussed

above.

Claimant’s Exhibit 4.  This document contains Respondents’ responses to

Claimant’s interrogatories and requests for production of documents.

Claimant’s Exhibit 5.  This is a photocopy of Claimant’s personnel file from

Respondent Gilbert.  Among other documents, the file contains the following:  (1) a

handwritten statement apparently signed by Patrick dated August 12, 2006 in which he

states that Claimant did not report an injury during his employment at Gilbert; (2) a drug

test result record dated May 31, 2006 (reflecting a negative result); (3) a drug test result

record dated April 11, 2006; (4) a checklist dated April 11, 2006 initialed “TG” to show that

Claimant was oriented concerning injury/accident reporting procedures; (5) a sheet signed

by Claimant and Patrick showing that Claimant read and understood the indoctrination

manual; (6) and time cards from May 22-25 and 30-31, and June 1-2, 2006 that bear

Claimant’s name and initials.  None of the time cards reflects that Claimant ever reported

a work-related injury.  The June 2 card reflects that he only worked 1.5 hours that day.

ADJUDICATION
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A. Constitutionality

As stated above, Claimant filed on June 23, 2009, a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act that provide for the establishment of administrative law judges are

unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007).  Claimant

did not seek to distinguish Long or to argue that it should be modified or overruled.  Hence,

the Act is constitutional, and Claimant’s motion is denied.

B. Compensability

Claimant contends that he sustained compensable injuries to his lower back, right

hip and legs while performing employment services for Respondent Gilbert.  Respondents

dispute this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and
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place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

A causal relationship may be established between an employment-related incident

and a subsequent physical injury based on the evidence that the injury manifested itself

within a reasonable period of time following the incident, so that the injury is logically

attributable to the incident, where there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The evidence before me does not reflect any medical evidence, supported by

objective findings, that Claimant sustained injuries to his legs or right hip.  Hence, his

claim for these injuries must fail at the outset.
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With respect to his lower back, the record shows that Dr. Zimmerman prescribed

Flexeril, but there is no mention of spasms.  Even assuming for the sake of argument

that the medication was for his alleged back injury (which the evidence does not show),

this alone is not enough to constitute an objective finding.  See Bolt v. Bailey Paint Co.,

2008 AWCC 118, Claim No. F606528 (Full Commission Opinion filed September 17,

2008).  The August 16, 2006 revealed only degenerative findings.  While, according to

Dr. Bennett, a small herniation at L5-S1 “is difficult to exclude,” and “borderline”

stenosis “is suggested” these are not findings.

Even if objective findings of a low back injury were present in this case, Claimant

has not established that it arose out of and in the course of his employment and was

caused by a specific incident identifiable by time and place of occurrence.  He has

supplied various dates when the alleged injury occurred.  These have ranged from May

22 and 25 to June 2 of 2006.  However, he testified at the hearing that he fell while going

to the portable bathroom in order to provide a urine test sample.  As Claimant’s Exhibit 5

reflects, this test took place on May 31, 2006–a Wednesday.  His testimony, however, was

that the incident occurred on a Monday.  While Claimant need not supply a given date

certain in order to establish an incident identifiable by time and place of occurrence, the

lack of consistency in supplying a date undercuts a finding that such an incident actually

occurred.

In addition to problems with the date, Claimant has been inconsistent in recounting

the event itself.  At the hearing, he stated on direct that he slipped on a rock and fell back

on his leg.  On cross-examination, he clarified that he fell on his fist as well, but did not
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land on the ground.  This conflicts with his deposition testimony that while he landed on

his leg, he actually was on his side–and his fish was never brought up.  Both of these

versions are at odds with what he apparently told Dr. Zimmerman–that he merely felt

himself “jar” when he stepped on a rock.

As for his reporting of the incident, Claimant stated that he told Patrick about it the

day after it occurred.  Patrick denied this on the stand.  He testified in his deposition that

he told Proskovce about it right after he was fired.  But his does not comport with either his

hearing testimony or Proskovce’s.  Respondents have pointed out that Claimant was

supposed to indicate on the time cards if he had been injured.  Claimant testified that

because he is illiterate, he was unable to fill out the cards.  However, I credit the testimony

of Patrick and Proskovce that he was instructed how to do this.  In so doing, I note that a

comparison of Claimant’s signatures on the cards with his signature on his driver’s license

on page 28 of Claimant’s Exhibit 5 shows that the signatures are very similar.  If the injury

occurred on Wednesday May 31, 2006, and his onset of symptoms was not until the next

day, he could and should have indicated the injury on the June 1 or 2 cards.  But the

notation is not there.

I am not unmindful of the written opinion of Dr. Sullivan.  She wrote on November

7, 2006 that she felt that Claimant’s “symptoms are consistent with his reported injury at

work.”  In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examination medical opinions concerning causation:
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Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

Sullivan’s opinion does not comport with the above standard.  Moreover, she was

obviously relying on the version of the alleged incident that Claimant gave Dr. Zimmerman.

As shown above, this version is not consistent with, inter alia, his hearing testimony.  The

Commission is entitled to review the basis for a physician’s opinion assessing its weight

and credibility.  Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).

Because Dr. Sullivan’s opinion was not based on a credible account, I cannot credit it.

In light of the foregoing, I cannot find that Claimant sustained compensable injuries

to his lower back, right hip and legs without resorting to speculation and conjecture, which

I cannot do.  Speculation and conjecture cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  He has not

proven by a preponderance of the evidence that he sustained a compensable injury.

B. Reasonable and Necessary Medical Treatment
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Claimant has also alleged that he is entitled to reasonable and necessary medical

treatment.  However, in light of the above finding, this issue is moot and will not be

addressed.

CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, this claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


