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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On April 13, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.
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Respondent #2, the Second Injury Fund, contends that the last injury is the cause of the

claimant’s current disability and notes that the injury to the claimant’s knees are scheduled injuries

and would not result in permanent partial/wage loss disability unless the claimant was found to be

permanently and totally disabled, which he is not contending.

The testimony of Keith Gunter - the claimant, and Cindy Gunter, coupled with medical

reports and other documents comprise the record in this claim.

DISCUSSION

Keith A. Gunter, the claimant, with a date of birth of July 17, 1961, is a high school 

graduate with two (2) semester of post-secondary education at Henderson State University,

commenced his employment with respondent-employer in  2006.  Regarding his college

education, claimant explained:

I went there - I walked on to play football, and I made 
– I was six (6) weeks from finishing the first semester and I got
a  – messed up a knee.  And then I went back, after rehabing the
knee, and I made eight (8) weeks, and tore up this knee again, so.
(T. 13).

In addition to his CDL, the claimant noted that he is a self-trained mechanic although he does not

have a certification as such.  

The claimant testified regarding his job duties in the employment of respondent #1 prior to

his December 21, 2006, compensable injury, noting that his job was that of a truck driver

delivering parts to various stores.  Claimant explained that he had a route that he ran in which he

took parts out and delivered them to the stores at night.  Claimant was a single driver and

unloaded the truck.  With respect to the amount of lifting involved in his job, claimant testified:

I moved stuff as heavy as, probably, sixteen, seventeen 



3

hundred (1,600, 1,700) pounds, with a pallet jack.  I had what they
call the heavy duty run, which was a lot of plants and warehouses 
and stuff.  I hauled drums of anti-freeze, oil, that sort of stuff – big
equipment batteries, brakes drums for big trucks, cases and pallets 
of oil, you know, just your general maintenance parts. (T. 14).

The claimant testified that he initially commenced his employment with respondent #1 in June

2006.  

Prior to his employment with respondent #1 claimant worked as a mechanic for Dugan

Asphalt, and described his job duties as follows:

I had, roughly, a hundred and thirty-five (135) pieces of equipment
that I maintained  - trucks, rollers, asphalt equipment, your general 
construction dozier, backhoe, that stuff - I maintained those, done all the
maintenance work on those.  That was my main job.  A lot of times, I had
to fill in when someone didn’t show up, as far as delivering equipment, go
out and work on the crews, shoveling asphalt, running the machines. (T. 15).

Claimant explained that he left the employment with Dugan Asphalt due to a knee injury he

received while working there.  The testimony of the claimant reflects that he has never had a job

throughout his work history that did not involve either mechanic work or truck driving.  Further, 

claimant testified that he has never had a job where he acted as a supervisor, nor has he had any

kind of training as a supervisor.  

The claimant was incarcerated in for five (5) years on a conspiracy charge in federal

prison.  Claimant’s testimony reflects that while in prison he did not receive any job training nor

did he learn any new trades:

No, sir.  That was the - when I went to prison, they basically
read your work history and then they placed you wherever, you know,
you suit the institution, and, of course, I worked - I managed to work
my way through and get various jobs that increased my pay scale. (T. 16).

The claimant testified that he has not had any further problem with the law since his release from
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prison.

Regarding his past knee problems, the testimony of the claimant reflects that he initially

injured his knee while a junior in high school while playing football.  Claimant testified that he was

later involved in a couple of motor vehicle accidents in which he sustained injuries to his knees. 

Regarding the motor vehicle accidents, claimant explained:

No, I got ran over.  I got hit by a car.  Actually, I got hit twice
by a car, technically, cause one time, I got hit in a garage when I was -
where I was working.  And then I got - let me catch back up there - I fell
off a building.  I’ve had knee problems for several years, even up when 
I was - up to Mr. Dugan’s employment, I got - I had two (2) knee surgeries
while I was employed with him. (T. 17).

Claimant testified that he has had numerous knee surgeries - somewhere in the neighborhood of

fourteen (14), involving both knees.  The testimony of the claimant reflects that he lost time from

work as a result of the surgeries.  In estimating the afore, claimant testified:

Well, actually, twice, I lost jobs over them, because I - because
of the time off, and that was with Mr. Dugan.  And I worked for Mr. McPete,
which was a service station - that’s where I got hit by a car - got hit in the
garage by a car.  I lost that job, due to him closing the facility.  I worked 
with the construction company when I fell off the building.  That was back - 
early ‘80's - and I was off work about, I don’t know, I think, probably, four
(4) or six (6) weeks, something like that. (T. 18).

Regarding a July 2005, correspondence from Dr. Newbern assigning a permanent impairment of

30% to the left lower extremity, claimant’s testimony reflects Dr. Newbern performed surgery on

the knee.   The testimony of the claimant reflects regarding his efforts to see a doctor in

connection with his knee between the time of the July 2005, impairment rating of Dr. Newbern

and the December 21, 2006, injury in the employment of respondents #1:

Yeah, I went to my personal doctor.  I tried to get in to see other
doctors, but it’s - there’s something, some kind of statute - I don’t know 
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why, but as long as you’re under the care of another doctor that’s 
operated on you, you can’t always see another doctor, because it’s
just - they don’t - it’s a conflict of interest or something, I’m assuming.
But, my doctor, I seen her on a regular - pretty much on a regular 
basis. (T. 19).

In explaining the difficulties that he had with his knees which resulted in him quitting his job with

Dugan Asphalt, claimant testified:

Well, I couldn’t climb up and down on the machinery, and - 
my basic - my - when he operated on me, my knee was basically just
stuck.  It wouldn’t - I couldn’t straighten it, I couldn’t bend it, it was in
one of those - like a sore thumb.  It got in the way of everything I done.
I couldn’t climb up and down on the machinery, I couldn’t get in and 
out of the truck properly, and - (T. 19-20).

The claimant testified regarding the impact of his knee on his job duties of driving, loading

and unloading the truck when he began his employment with respondents #1:

Well, at the tine I went to work for them, they had me on a, what
they call a city run, which was a light run.  It didn’t require the lifting
that I had done with the other route that I ran, and I - basically, I got by.
(T. 20).

The testimony of the claimant reflects regarding the impact of his knee on his job duties on the 

heavier route during his employment with respondents #1:

Yeah, I had problems with it all the time.  I mean, you know, it
created problems because I couldn’t - it’d get me in situations where it
was putting me at risk, and that’s - I’m not saying that the knee caused 
my situation of how I got hurt; it was due to the company’s situation 
that they put me in, because of a load dock that I had to unload at.  I 
complained about it several times, and there basic thought was just go 
do your job. (T. 20).

Clamant acknowledged that he was able to do his job.  Claimant provided testimony surrounding

the circumstances of his employment with respondents #1 relative to his knees:

Oh, when I went to work for them, their deal was, you know,
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 they had checked  - they had done their background check and they 
knew that my knees were bad.  And they hired me with a deal that 
I sign that waiver that I’m agreeing that they know and I know that my
knees are a problem. (T. 21).

Claimant maintains that he took half a put cut in his employment with respondents # 1 then he

was making at his prior employment with Dugan Asphalt.    

Claimant’s testimony reflects that following his surgery with Dr. Newbern in 2005, he was

informed that any further treatment of the left knee would entail a total knee replacement. 

Claimant testified:

His statement to me was that, I can’t do anything else for you,
that’s the best I can do.  The only other alternative you have is a knee
replacement.  And, at that time, he would not consider it because of my
age.  He said that they just wouldn’t do it because of my age, or it got
to the point to where it was causing me so much problem. (T. 21).

The claimant recently had a total knee replacement on the left and was recovering from same at 

the time of the hearing.  Claimant explained that he had some complications with the surgical 

procedure.  

Regarding the December 2006, accident in the employment of respondents #1, the

claimant’s testimony reflects:

Well, actually, it was - it actually occurred December the 20th.

I ran a part route that ran through Warren, Monticello, Hamburg, 
Lake Village, back through McGehee.  I delivered parts to those stores.
Of course, December, it’s raining and it’s cold - been raining all night
long.  Everything’s wet, I’m wet.  I get to my last stop, and, basically, 
what happened - the guy had a tractor parked in the way of the loading
dock that I had to back in to, and I couldn’t properly back to the place
where I needed to be, so I got in an angle that I could - that I felt like was
as best I could get.  When I let the lift down, I had a load of parts that 
actually overloaded the lift on the truck.  And when I pushed the pallet 
out on the lift, the lift tilted, and it rolled off, and it hung up on the lift.
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Well, I tried - I done everything I could do to get the truck to where I 
could get this thing off the truck.  And when I finally got to the point 
where I thought I had it, I pushed on it, and it moved.  So, I pushed a 
little harder, and when I did, my feet slipped out from under me, and 
went down underneath the truck.  And when I started down, my hand 
came off the handle of the pallet jack, and this hand held on, and I went
down, and as I went down, I hit the jack on the pallet jack.  And I don’t
know whether it knocked me out or not; all I know is, whenever I 
opened my eyes, I ‘m underneath the truck, and when I got out from 
under the truck, I’m bleeding all over everything.  I went inside the 
business and looked into the mirror, and I got a gash over my right eye.
And I had done something I wasn’t supposed to do by breaking this
thing down, so I had to finish my route.  That was my last route.  I 
broke the pallet down - I continued to - on with my business.  I got the 
parts delivered.  I called my boss.  My boss told me, okay, get the bag
- we carried a pouch in the side compartment of the truck - can you get
the truck back - I said, yeah.  So, anyway, I went - I drove the truck back, 
docked it, drove home.  My wife took me to the hospital, which was 
Saline Memorial.  They continued treatment.  It took the drug test at 
that time.  The doctor told me to - that I was gonna be off for, you know - 
he told me seven (7) days, which actually fell on weekends.  I went back,
I called in Monday, and they said they had no one to replace me, so I 
had to go back to work cause they could n’t get a driver.  And I worked 
for two (2) more weeks, taking pain medication.  And I wen to my boss
and I explained to him, hey, look, this is what’s going on - I don’t feel
safe with this, and I don’t want to put you at risk, don’t want to put myself
at risk, and this is what I think we ought to do.  And he, at that point, 
said, you go home till further notice.  And then that’s when the treatment
started for my neck, and here we are. (T. 22-24).

 
Claimant testified that he was driving at night and that because of the injury and a blood clot

behind his eye, he was seeing a halo.  In addition to medication to address the blood clot, claimant

testified that he was also taking pain mediation.  The testimony of the claimant reflects that

because of the injury and the medication side effects he almost hit a car head-on.  The afore

prompted him to inform his boss of his safety concerns.  

Since he stopped working the claimant has not returned to work for respondents #1.  The

claimant testified:
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No.  Actually, they relieved me from my job because, when Dr.
Burson put this lifting restriction on me, that was when I got a letter, 
like, a week later, and said that they were terminating me. (T. 25).

Claimant denied that he signed any document reflecting that he was resigning, leaving or quitting. 

Claimant received indemnity benefits from respondents #1 after he stopped working.

The testimony of the claimant reflects that he received medical treatment from Dr. Cara

Burris, his family physician.  The claimant was later seen by Dr.  Eric Akin.  The claimant

explained his course of medical treatment relative to the December 2006, compensable injury:

Actually, I wen to Dr. Burris, and she recommended another
physician.  Then, workman’s comp came in , and said this is a physician
- because they give me - they appointed me a case manager, which was
Lisa Walker.  And she notified me that workman’s comp wanted me to 
go see their doctor, which was Akin.  He wanted me to do physical 
therapy, so I went to the physical therapy, and the physical therapy 
actually made things worse.  Then, he wanted to do this injection that 
- the steroid injection.  I took that treatment, and it didn’t work.  It didn’t
help anything at all.  Then, he goes, okay, well, I want you to try some 
chiropractic treatment. (T. 26).

The claimant subsequently went to Dr. Burson, who in August 2007,recommended surgery.  The

claimant underwent the surgery in February 2008.  Regarding the delay in undergoing surgery the

claimant explained:

Well, basically, what - the deal with the chiropractor - I had an 
incident with him, and I had to go to the hospital over that.  Then, they
changed my case manager.  I got - they - they gave me a guy named 
Royce Duncan, and he went over my medial files and he asked me, because
I had requested another doctor, and got it verified - he got it okayed to 
go seek Dr. Burson.  And, actually, when he took over my case, I mean, 
it was, you know, it just took the time, I guess, to do the paperwork or 
whatever, to evaluate me.  That’s how I wound up, after I got to Burson,
that’s when I got the surgery. (T. 27).

The claimant asserts that while under the care of Dr. Akin he underwent a myelogram.  Following
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the myelogram the steroid injections were tried by Dr. Akins.  Claimant underwent two (2)

injections without benefit.  Thereafter approval for the surgery had to be obtained from

respondents #1.  

The claimant identified the relief from “most of my headaches” as the sole improvement

realized from the cervical surgery.  The testimony of the claimant reflects regarding the present

status of his neck:

It’s basically, I guess, what I can say, tolerable, because my 
tolerance for pain is a little bit - is not you average.  I mean, I deal with
it every day, but, you know, I mean, I have - I still have complications
from it, but I deal with it, you know, because I know I don’t have much 
choice in that matter.  And he explained it to me, that I would have 
problems with it.

Well, I mean, I can’t turn my head, you know; I sleep with a 
collar on, so I don’t wake up and I’m stuck in one (1) motion.  My 
shoulder and my arm still gives me problems, but that’s scar tissue 
that’s building up in my neck.  And I still have two (2) discs that’s 
higher in my - that’s, basically, it’s one (1) and two (2) that is bulging,
and they won’t do anything about that, so I have no - you know, I have
no control over what that does. (T. 28).

Claimant noted that there is a click in his neck when he raises his head up.  Claimant has a 35-

pound weight lifting restriction in place pursuant to the directions of Dr. Burson.  Claimant’s

testimony reflects that he has no trouble driving as long as he uses his left hand.  Claimant testified

that he does have trouble sitting for a long period of time while riding in a vehicle:

Yeah, I mean, the bouncing up and down, you know.  I took 
a trip with a friend of mine back in April, and I really had problems then,
cause I walked around like I had a crick in my neck for about a week.  
Just the bouncing up and down - I don’t know what it does, but anyway,
it creates a problem there. (T. 29).

The claimant elaborated regarding his last chiropractic contact/visit in connection with the
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treatment of his injury growing out of the December 2006 compensable injury:

I went in to - the way it started is, I went in and done the - 
I don’t know what you call it - the little ole thing where they put it
on you neck, the gel, and do the stimulation thing - and then, the 
next thing, he comes in and does the manipulation, as they call it, 
and popping your neck.  Well, and then, I’d go in and he’d put these
patches on me, hook me up to a TENS unit.  And this day, in particular,
I go in and I sit on the table and she hooks me up and she turns it up
and they always came back in every few minutes and turned it up.

And so, the girl comes in, and she says, how you feeling, and
I says, okay.  She say, well, I’m gonna turn it up a little bit more.  Well,
when she turned it up, she left the room, and I was sitting on the table,
and this thing burnt the center out of the patch that was on my neck.
It locked me up like I was grabbed a hold of - stuck my finger in a light
socket.  And I was - I kicked the table in the only reason they knew - 
And she came in to see what was going on, and I’m sitting her locked 
up on this table.  She turned it off and it was just like, (indication by 
snapping fingers), I fell over.   So they pulled the patches off, and they
- and I’m sitting there, and I’m, you know, coming around a little bit, 
and she goes, well, are you gonna be okay?  I said, yeah, I think so.  
So, when I sat up, they pulled the patch off my neck and I’ve got a 
blister the size of my thumb on my neck.  And they said, that’s enough.
So, I go to get in my vehicle, and I’m driving myself home.

*      *        *

I’m driving home; I get, probably, I don’t know, three (3) miles
from the office, and that’s when things started going haywire.

Well, I just started feeling like - started seeing, like I’m seeing
stars, and my chest started getting tight, and I was having a difficult 
time breathing.  By the time I made it home, it’s like somebody kicked
me in the stomach.  I started getting the dry heaves, and I almost fell
over.  And, it just so happened, my brother was at my house and him
and my wife helped me in the house.  And my wife called the chiropractor
and said, well, you need to take im to he doctor.  Well, I told my wife, 
I said, well, wait a minute.  You need to call Lisa, and ask her where I
need to go, because I had to - I mean - and I know this sounds kind of 
crazy, but it’s, you know, you have to verify everything that you do.
So   .   .  

Lisa Walker, yes, sir.  So, when she called her, she said, well, 
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you take him back to St. Vincent’s because that’s where his records
are.  So, she - my brother drove me to St. Vincent’s.  And she was in 
Springdale, Arkansas, so they had another representative meet me 
there.  Her name was Debbie something.  I wen to St. Vincent’s 
Emergency Room. (T. 29-32).

The testimony of the claimant reflects that there were no other emergency rooms closer to his

residence.  Claimant offered that the St. Vincent ER and that of Saline Memorial were equal

distance from his house.  At the time of the above claimant thought he was having a heart attack. 

Regarding a possible nexus between the incident at the chiropractor’s office and his later

symptoms claimant testified:

Well, I mean, I was feeling fine, as far as that area of my body,
before I went in there, and, you know, I mean, there was no other 
explanation I had for it. (T. 32-33).

The testimony of the claimant reflects that once he arrived at the emergency room of St.

Vincents Medical Center he overheard the following exchange between Debbie and hospital

personnel:

I heard her tell the lady, whatever it takes, you take care of it, 
and that was her exact  - any my brother heard that - of course, my 
brother’s not here to say that, but that’s   . . . (T. 33).

The claimant maintains that “Debbie” provided hospital personnel with insurance information and

informed them that it was a workers’ compensation claim through Sentry Insurance.  Claimant’s

testimony reflects that the St. Vincents bill has not been paid and that respondents informed both

St. Vincent and the Arkansas Heart Hospital that the case had been closed.  Claimant confirmed

that the emergency room treatment covered the period May 2, 2007, through May 3, 2007, and

entailed an overnight stay.  

The claimant testified that he is not presently working.  Claimant is receiving Social
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Security Disability benefits. 

During cross examination claimant acknowledged that he has had some disagreements

with some of his doctors in the past about how they treated him medically.  Specifically, claimant

concedes that he felt the Dr. Newbern operated on the wrong side of his left knee in 2005.  The

testimony of the claimant reflects that during the course of the treatment for his neck he became

dissatisfied with Dr. Akin’s treatment and requested a second opinion from another doctor.  

One of the physicians that the claimant was referred to after Dr. Akin was Dr. Christopher

Mocek.  Claimant acknowledged that after meeting with Dr. Mocek one (1) time, Dr. Mocek

declined to see him again.  Claimant testified that the reason Dr. Mocek refused to see him again

was because “according to them” he had a positive drug test.  Claimant denied that he had used

marijuana since he was a teenager.

Regarding the incident at the chiropractor’s office and the subsequent visit to the

emergency room of St. Vincent’s claimant acknowledged the doctors did not attribute his chest

complaints/symptoms to the incident.  The diagnosis from the visit was that of “esophageal reflux

and gastroesophageal reflux”.  Claimant maintains that his wife spoke with Lisa Walker prior to

the St. Vincent’s emergency room visit.  

Claimant confirmed that his post-surgical improvement from the surgery performed by Dr.

Burson was a decrease in his headaches.  The claimant was seen by Dr Burson three (3) to four

(4) times following the surgery.   Claimant was placed at MMI with a 10% physical impairment at

the time of his last visit with Dr. Burson on August 12, 2008.  The claimant has not been seen by

any type of specialist regarding his neck since his final visit with Dr. Burson.  

Claimant acknowledged that his work history included working as a mechanic and a truck
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driver.  Further, the testimony of the claimant reflects that he has undergone 14-15 surgeries on

his knees and one (1) on his neck.  The claimant received a 30% rating on the last knee surgery

performed by Dr. Newbern and a 10% whole body rating for the neck surgery.  Claimant is in

agreement that over the course of his work history the majority of his problems have been with his

knees and not his neck. 

The claimant underwent a total knee replacement surgery on the left on July 22, 2009,

which resulted in some complications.  In describing the complications, claimant testified:

I have - the swelling of the joint - actually, I got - I was in 
the hospital for - I came home on Saturday - it happened on Wednesday;
I was in there, roughly, four (4) days.  What had happened is, when they
sent me home on Saturday, they - I had an open incision at the bottom of
the scar, and that was for drainage.  Well, they wrapped me knee up, told
me not to unwrap it until the next day when the nurse came to my house.
And, whenever they had it wrapped up, the incision closed, so there was 
no drain for the knee.  But, the therapist showed up before the nurse did, 
and I went through the therapy and, as I - the therapy that she was doing
was supposed to be for three (3) weeks down the road, not the day out of
hospital, and my knee swoll (phonetic) up.  So, I - basically, I hadn’t had
any therapy to the knee, because of the swelling to the knee. (T. 42-43).

Questioned regarding the basis for or the goal of the total knee replacement surgery, claimant

testified:

Well, I couldn’t bend it, I couldn’t - I mean, I - my knee was 
basically locked up; it wouldn’t bend, it wouldn’t move, it was in one (1)
position.  The deal with - the problem I had was, is, it wasn’t gonna move,
okay, because of the surgery that Dr. Newbern had done to the knee, okay?
And the - some of the complication I’m having with the knee is the fact 
that he had to put a - to realign my knee, they had to put a wedge underneath 
the prosthesis on the bottom to bring my knee back into alignment.  Well,
that’s where the problems came in, is because of the muscles and stuff
that’s, you know, I’m having complication with it.  But, the deal was, is 
basically to take the pain away, because, I mean, I’m taking pain pills just
one right after another, just because it was bone-to-bone.  I had nothing 
left in there, you know, to support my knee.  It was just - it was basically
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growing together. (T. 43).

Claimant maintains that the he was informed initially that recover from the total knee replacement

surgery would take from four (4) months to a year if everything went well.  Claimant testified that

he has now been told the duration of recover could be from eight (8) months to a year-and-a-half

because he had a different type of implant.  Claimant offered, regarding the ultimate results from

the replacement surgery:

Well, that’s my expectation.  I mean, I have all the expectation
in the world.  As far as being able to go out there and run a marathon, 
I don’t think that’s ever gonna happen again, but, no, sir, I - you know, 
my expectation is just to be able to walk around like a normal person 
and not have to walk with a limp and, you know . . . (T. 44).

The testimony of the claimant reflects that the right knee will have to be replaced as well, and that

he is hopeful that the left will have recovered sufficiently before he has to undergo the procedure

on the right.  

The claimant was questioned regarding his response during his deposition to wanting

vocational rehabilitation versus a hearing on the issue of wage loss:

No, sir, I don’t recall that.  What I recall was I think you asked 
me about vocational training, and my statement was, that’s what I was 
confused with, as to what you were asking me, whether I wanted to be 
- when you asked me about being supervisor, could I do a supervisor
job, and I think I explained to you that I - no one would hire me because
I didn’t have the education to be a supervisor.  And then you asked me,
well, would you be - would you consider vocational training, and I don’t
recall exactly what I said to you, and that’s when I asked Mr. White, you
know, what’s he trying to ask me here. (T. 46-47).

Claimant concedes that he elected to proceed to the hearing on wage loss benefits rather than go

ask for vocational rehabilitation at the time of the deposition.  

Claimant testified that the he had to take a physical all the time he was driving at truck to
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keep up his CDL license:

Yes, sir, I did - absolutely.  I took two (2) physicals while I was
- before I got - took one (1) physical before I went to work for Replacement
Parts, with UA test that I passed; then I went b ack and had to take another
one because of a DOT problem that Replacement Parts had as a whole -
every driver had to go back and re-take the physical.  And I went back and
passed that physical and also passed the drug test on it, too. (T. 47-48).

The claimant continued, regarding the physicals:

But, sir, with that in mind, and I probably shouldn’t say this, but, 
you know, if you need a job, you - those physicals that they give you, you
- they’re not based on your knees.  They want to know if you can see and 
if you can bend over.  That was the extent of the physical.  I didn’t walk 
in there and if she had of asked me to bend down, I probably wouldn’t
have got the job. (T. 48).

The claimant still has a CDL license, which is valid through 2012:

They give you an option of paying for it in four (4) or six (6) 
year increments, and I just paid for it in six (6) year increments just to 
keep from having to go down there and worry about it. (T. 48).

The claimant receives no other indemnity benefits aside from his Social Security Disability

benefits, neither does his wife work.

     The testimony of the claimant reflects that while he has not seen a specialist in

connection with his neck injury in over a year, he continues to be followed by his family doctor,

who keeps his mediation current.  Regarding the afore, the testimony of the claimant reflects:

Well, I take - for my knees and I also take it for my neck, I take
Diazepam for the nerves - the Valium for my nerves - you know, my 
problems with my hands and my neck, and I’ve been taking Hydrocodone
for me knees and my back.

But it also helps alleviate some of the pains I have with my neck,
too, but no, sir, I haven’t been back to the doctor. (T. 49).

Claimant maintains that he did not have any neck problems before his December 2006,
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compensable injury.  Claimant acknowledged that something in his low back hurt:

Yes, sir.  When I went and done the myelogram that they 
gave me, the doctor over at St. Vincent’s - he hit the sciatic nerve in
my back and I’ve had a back problem with my right leg for - ever
since that happened.  (T. 49-50).  

During further direct examination claimant concedes that prior to his injury he had been

baking pain medication, however he maintains that when he got the job with respondent-employer

#1 he could not take them anymore.  As a consequence of the afore, claimant maintains that he

went to his family doctor and she “prescribed me a real high dosage of an arthritis medicine that

has some pain medication in it”. (T. 50).   Claimant continued regarding the afore:

And that’s how I dealt with it.  I mean, you know, the thing is,
is people go, okay, you can do this, you can do that.  Well, you do a lot
of things whether you’re capable sometimes, if - when you’ve gotta feed
your family.  And, as current, I’ve been raising two (2) of my grandchildren
since they were born.  And this is - I don’t like letting my personal life out,
but the reason is, is I had two (2) daughters, and the two (2) children that 
I’m raising, my daughter got involved with a gentleman that got her hooked
on methamphetamines, so I had to take the children to put them in a safer 
environment, and, like I said, you know, with the situation I’ m in, with 
my criminal history, I guess you want to say, as far as me being incarcerated,
you know, I really have to watch my P’s and Q’s, because I have these 
children.  And, like I told you, my life’s dedicated to taking care of those 
two (2) kids.  I have - you know, I have no choice.  And so, the thing is, is
like I tell you, you know, it’s like, I paid my debt to society, and it keeps
coming back on me.  And like - and I understand what they’re doing.  I know
why they want to try to make my credibility seem . . . (T. 50-51).

Clamant denies that he was taking Hydrocodone or other narcotic pain medication  in the week 

and days preceding his December 2006 injury.

Claimant testified that if he had not had the December 2006 compensable injury he would

have continued working for respondent-employer #1.  Claimant maintains that of all the jobs he

has held in the past he is unable to do any of them with the restrictions he now has in place.  The
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testimony of the claimant reflects that when Dr. Newbern released him following the 2005 knee

surgery he did not impose any kind of lifting restriction.  

The testimony of the claimant reflects that on the question of vocational rehabilitation he

indicated that he would be willing to consider any offer of some type of re-training or re-

education.   Claimant continued regarding his present attitude toward vocational rehabilitation:

Yes, sir, if they can - if they can give me some - give me a 
situation to where I can make an honest living. (T. 53).

Regarding the drug test, the claimant’s testimony reflects that he took drug tests during

each of his two (2) physicals and passed them.  Further, the claimant took a drug test at the

hospital when he received medical treatment for the December 2006, compensable injury and

passed it as well.   Claimant maintains that he has never failed a drug test other than the one that

Dr. Mocek had, which he disputes. (T. 54-55).

Claimant denies that he was having numbness in his hands before the December 2006,

compensable accident.  Claimant asserts that he has had numbness in three (3) fingers and his

thumb, which radiates up to his elbow since the accident.  

Claimant maintains that he had not suffered with the complaint with which he was 

diagnosed in connection with his emergency room visit to St. Vincent’s Medical Center prior to

the visit nor has he suffered with it since.  The emergency room records did note the presence of a

small blister on the claimant’s neck at the time of the visit.  

With respect to his expectations regarding the total knee replacements, claimant confirmed

that he hopes to have normal use of the knee and to return to work.  Regarding the afore,

claimant offered:



18

Well, yes, sir.  In a common man’s situation, yes, sir, I would
love to go back to work, if I could go back to work doing what I know
and, you know, being able to function in the realm that I was before I 
was, you know, injured.  (T. 59).

Claimant acknowledged that he testified during his deposition that he believed that he could

supervise other mechanics.  Claimant added:

No, sir, I’m not disagreeing with you.  If that’s what I said, that’s 
what I said.  But I think, also, that to supervisor other mechanics, you
also have to have the education and certifications to do that, and I don’t
have that. (T. 60).

Claimant acknowledged that he worked as a mechanic most of his life.  Regarding the education

or special certification to supervisor other mechanics, claimant offered:

Well, they have - it’s called ASCS Certification, and it’s - you 
have to go to those schools that the different dealerships and the different
dealerships, or manufacturers, put on, to go get - to be certified to be able
to actually get raises.  I mean, you - like if - you have to be specialized in
brakes, and in transmission repair, and rear-end repair, engine repair, 
electronics, and you have to go get each one of these certifications in order
to be able to step up a pay grade in their environment, I guess, is what I’m
trying to say.  But, also, you - if you don’t have the certifications to back 
up what you’re gonna supervise, you can’t get it cause they’re not gonna
hire you for it. (T. 61).

The numbness in the claimant’s hand had been diagnosed as carpal tunnel syndrome,

which is worse on the right, based on a nerve conduction study which was performed following

the December 2006, compensable accident.  Claimant’s testimony reflects regarding the CTS

diagnosis:

Well, my only problem is, is I didn’t have any of these problems
before the accident - why don’t I have it in one hand, but not the other? 
I mean, I have it in one hand, but not the other, but it’s - the problem I 
have is due to the operation controls the side that I’m having the problem
on.  I mean, that’s the only thing I can tell you.  I mean, a carpal tunnel
syndrome - what is that?  That’s something to do with your wrist - I don’t
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- I mean, if I had carpal tunnel syndrome, I couldn’t be doing what I 
was doing before the accident. (T. 62).

Cindy Gunter, the claimant’s wife, provided testimony relative the claimant’s last

chiropractic visit of May 2, 2007, and the subsequent emergency room visit to St. Vincent’s

Medical Center:

Okay.  When he got home, he couldn’t get out of the truck.
He was standing in the yard.  He said he felt like he had passed out, 
he was gonna throw up, he was shaking all over, and he was sweating
profusely.  And I got him into the house, took his arm to fell his pulse,
and it was beating so fast I couldn’t even count it, and he told me that
they shocked him at the chiropractor, and he showed me his neck and
he had a hole burned in it.  So I got on the phone and called the case
manager to tell her what had happened, and she said, okay, well, take
him on to the ER.  So, I rushed him up to the ER, and that’s about it.
(T. 66-67).

The case manager was identified as Lisa Walker.  Ms. Gunter testified that the claimant has not 

experienced a similar episode prior to the above.  Regarding her conversation with Ms. Walker, 

Ms. Gunter testified:

I told her that he had got burned on the neck at the chiropractor
with the TENS unit, I believe, is what it was, and that it burned a hole
in his neck, and the he was sweating profusely and his pulse was so high
I couldn’t count it, and he was vomiting, shaking all over, and I said I 
need to take him to the hospital, is that gonna be all right - and she said,
yes, take him on now. (T. 67).

Ms. Gunter maintains that she was directed by Ms. Walker to take the claimant to St. Vincent’s

Medical Center.  The testimony of Ms. Gunter reflects that another case manager was at the

emergency room when the claimant arrived.    

Ms. Gunter denies any recollection of Ms. Walker refusing to authorize or approve a visit

to the emergency room for the claimant on May 2, 2007, or Ms.  Walker directing her to have the
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claimant seen by his primary care physician.  Ms. Gunter testified that Ms. Walker was in northern

Arkansas at the time of her May 2, 2007, conversation.  Further, Ms. Gunter noted that while Ms.

Walker was not at the emergency room of St. Vincent, she had another case worker meet them

there.

The July 10, 2009, deposition of the claimant was made a part of the record by respondent

#2, and is herein designate Respondent #2, Exhibit #1.   The deposition reflects that the claimant

underwent his first knee surgery in the early 1970s while in the 9th grade.  Due to subsequent knee

injuries the claimant has undergone thirteen (13)  to fourteen (14) surgeries.  Further, bilateral

total knee replacements has been recommended, and the claimant has undergone one of the

recommended procedures - the left.  

The deposition details the claimant’s work history, to included working in a tire shop after

graduating high school.  Claimant later worked as a mechanic at a Pontiac dealership in Little

Rock.  The claimant later worked at West End Garage as a mechanic on several different

occasions.  Claimant observed:

It gets slow, you - - there’s always a shop looking for a 
mechanic that needs help.  So that’s basically what I did.  I worked
for him several different times over the course of probably ten years.
(R2#1, p. 10).

In the mid-1980s while employed at an automotive garage the claimant sustained injuries to both

knees when he was struck by a vehicle on which another mechanic was working.  Claimant

estimates that he was off work for almost two (2) years as a result of the injuries from the

accident.  Claimant noted that the employer did not have workers’ compensation insurance he did

not received any workers’ compensation benefits.  Claimant’s testimony reflects:
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The first, probably, 12 to 14 months, no, I didn’t.  My left
knee didn’t heal quite right so I had problems out of it.  And I worked
kind of for myself, you know, just kind of picking up odd things 
things around the house.  You know, working for, you know, different
guys just on the side, basically. (R2X1, p. 12).

In 1985/86 the claimant again hurt his knees when he fell off a house in a non-work-

related accident while helping a friend patch a roof.  The claimant underwent a procedure on the

right knee as a result of the injury.  Claimant was off work three (3) to four (4) months following

the afore.

Claimant testified that he went to work driving a truck following his recovery from the

above.  Claimant noted that he first started driving a truck when he was 13 years old, driving a log

truck.   Claimant explained:

My uncle had a logging company.  And that’s how I got my 
- - I wound up getting my  - - it was a chauffeur’s license at that time.
But I drove back working for him and then I was hauling hay every 
summer.  I drove a truck for different people, you know, as a job during
the summer in between, you know, school. (R2X1, p. 15).

The claimant injured his right knee, which resulted in surgery, in a work related accident in 2002

while in the employment of Dugan Asphalt.  The surgery was performed by Dr.Vander Schilden

and resulted in the claimant being off work two (2) days.  The claimant sustained subsequent

injuries to his left knee in the afore employment.  A 2005 surgery to the left knee by Dr. Gordon

Newbern resulted in a 30% impairment to the left knee.   

In early 2009, the claimant came under the care of Dr. Herbert Hahn, a Little Rock

orthopedic surgeon, who performed the left total knee replacement procedure.   It is anticipated

that the claimant will undergo a similar procedure on the right knee once he has recovered

sufficiently from that on the left.  
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The claimant’s employment with Dugan Asphalt ceased when he was unable to perform

the job any longer due to residuals from his knee injury and the condition of his knees.  Thereafter

the claimant obtained employment with respondent #1.

The claimant underwent cervical disc surgery under the care of Dr. Burson on February

11, 2008, and was declared at maximum medical improvement on August 12, 2008, with a 10%

whole person impairment.  During his deposition claimant testified regarding his residual

symptoms attributable to his neck injury:

Well, I have a lot of stiffness.  It pops and cracks all the time.
I mean, I can move it.  Like when I get out of the bed in the morning, 
it - - it just - - it - - it sounds like I’ve got gravel in my neck.  Heat 
seems to help quite a bit so I’m - - you know, I use a heating pad quite
often.  Far as do I know what is going to help me?  No, sir.  I can’t 
answer that. (R2X1, p. 62-63).

The claimant last saw Dr. Burson in August 2008, however he has continue to see his

family physician, Dr. Burris, periodically for his neck and other complaints.  Claimant maintains

that Dr. Burris has recommended that he return to Dr. Burson to address his continuing neck

symptom.  Claimant explained that the afore has not been a priority in light of the complaints with

his knees.

Claimant has not attempted to work since last being seen by Dr. Burson in August 2008. 

When questioned regarding whether his greatest hindrance to returning to work was his neck or

his knees claimant responded:

I feel like that I can’t do mechanic work.

Well, because of my - - I can’t - - I can’t grab  - - I don’t - - 
I don’t have the feeling in my fingers to do the things that it requires

The other thing is is pulling on things.   I mean, I - - I changed
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three light bulbs in a fixture, and it’s like my head wants to try draw
one way or another.  It’s like I get a cramp in my neck.  I don’t know
why, but it just does.  Anything above my head I have a problem with.
And I know driving a truck is out - - out of the business, because I can
drive my pickup truck - - I went to Dallas with a buddy of mine and we
went down to see his brother.  And just driving down there, it was like
I had jet lag for two days.

*       *       * 

It was - - it was just the bob - - the vibration, the bobbing up 
and down, you head motion, trying to hold you head still, and beating
up and down in the truck.  It’s just like it - - it was just like you get a
cramp that you just  - - 

Yeah, in  - - in my shoulders. (R2X1, p. 64-65).

At one point the claimant raced cars as a hobby.  Claimant testified that he tried to drive a

race car in September 2008.  Claimant explained that he got in the car, however he could not pull

the seatbelts down.  The testimony of the claimant reflects, regarding the kind of cars he raced:

I’ve raced everything, but I had a hobby car.  It’s called a street
stock car.  I had to wind up selling it.  I’d been working on the thing for
years.  And I was - - as a matter of fact, I was going to race it that season
whenever this happened.  And when this all happened, I just had to put it
on the shelf.  And I got a guy to drive it for me, a buddy of mine, he drove
it for about six nights.  And I felt pretty good one night and I said, “I’m
going to try to drive it, see what happens.”  I got in it, pulled the seatbelts
down and I couldn’t even back it from here to over there (indicating).  
And I said, “We’re done.”(R2X1, p. 65-66).

The claimant maintains that while undergoing a myelogram in connection with the 

treatment of his neck injury his sciatic nerve was hit and resulted in problems in his low back.  The

claimant maintains that the low back pain he had prior to the myelogram and attributable to an

altered gait due to knee problems was different from that experienced subsequent to myelogram:

Well, it’s more of a sharp - - I mean, I can feel my back like it’s
clicking.  It’s like it just pops out of joint.  And if I can lay down and 
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get relaxed enough, I can move around and get it popped back in.  And 
if I’ll sit there and stay for a few minutes, then I’m pretty good to go.  
But the last - - since the weather’s been messed up, I haven’t been able 
to get it to relax enough to where I can get it popped back into place.  
(R2X1, p. 68-69).

Claimant provided a description of the low back pain he experienced before the sciatic nerve 

incident:

Just dull, tightness.  You know, like muscles knotting up, but
it’s because I have to walk with a limp.  You know, and I keep - - and
it’s gotten me out of alignment.  But whenever this happened, then it was 
more, you know, sharp, stabbing pain. (R2X1, p. 69).

The claimant was approved for Social Security Disability benefits in October 2007, and

received his first check for same in December 2007.  The testimony of the claimant reflects that

his Social Security Disability was approved based on the condition of his knees.  At the time of

the Social Security Disability approval the claimant, while receiving active medical treatment

regarding his neck, had not undergone surgery in connection with same.    

During his July 20, 2009, deposition the claimant was questioned regarding the area of

vocational training or job placement assistance.  Claimant’s testimony reflects:

Well, I’m not asking for that right now, no.  But what I’m
saying is, that I don’t know - - there - - this is a situation - - and I’m
confused about this because I’m understanding is we’re talking about
what my neck situation is, not my knees.  I don’t know what my knees
is going to hold up to or what I’m going to be able to do once I get 
this thing done.  But, I mean, I don’t know how I can ask them to pay 
for vocational training if I got to have a knee replacement.  It’s not 
their - - (R2X1, p. 77-78).

Claimant later seemingly agreed that it was too early to determine whether he wanted vocational

rehabilitation or not:

Yeah, I’d say it was too early.  I mean - - but I wasn’t asking
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for vocational training.  I mean, I didn’t know that was on the table. 

Well, yeah.  Let’s put in on there.  Yeah, I mean, I’m willing
- - I mean, I’m trying to - - you know, I’ll do whatever we need to do.
I’ll try to  - - you know, I’ll work with you as best I can. (R2X1, p. 78).

In terms of the parts of his body which prevents from returning to work, claimant’s testimony

reflects:

No, sir.  My knees is - - my knees and my neck combined.  
I mean, I’m fixing to have my knees replaced, but my neck is going
to cause me a problem no matter what happens to my knees. (R2X1, p. 79).

While he continued to receive medical treatment relative to his knees, the testimony of the

claimant reflects that he returned to work following each of the injuries to his knees.  During

further questioning regarding vocational rehabilitation versus wage loss benefits, claimant

responded:

I’d rather just ask for the wage loss.  That way if - - because
I’m going to be honest with you, I don’t think I’m going to have an 
honest chance of walking in to any business and getting a job knowing
that I’ve got the medical history that I’ve got now. (R2X1, p. 89).

Claimant continued, regarding the prospects of returning to gainful employment and his 

experience with respondent-employer #1:

Well, no, sir.  And the reason I’m saying this is because I
know the reason I was let go there was because I have a lifting 
restriction.  If you’ve got any kind of restrictions, they’re not going 
offer you a job.  That was on the understanding when I got the job
that I didn’t have a lifting restriction.  You know, and I was honest
with them up front and told them that I had knee problems and they
hired me with the understanding that they knew that. (R2X1, p. 89-90).

The medical in the record reflects that on July 11, 2005, the claimant was assessed with a

30% impairment to the left lower extremity by Dr. Gordon Newbern.  On September 29, 2006,
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the claimant underwent a medical examination for a commercial driver fitness determination and

was found to have met the necessary standards. (CX. #1, p. 2-4).

The evidence in the record reflects that the claimant was seen by his family physician on

December 22, 2006, in follow-up from an emergency room visit relative to his head injury

growing out of the December 20, 2006, compensable injury.  The office note of Dr. Burris

relative to the claimant’s December 22, 2006, reflects the onset of the claimant’s complaints as

December 20, 2006, with his compensable of injury of the same date.  In addition to complaints of

headaches, drainage from the right eye and symptoms of nausea, the office note recited

complaints of right hand and forearm tingling/numbness along with neck pain. (CX #1, p. 5). 

The medical in the record reflects that the claimant was followed by Dr. Burris for his

complaints attributable to the December 20, 2006, compensable injury January 30, 2007, at which

time a neurosurgery consult was recommended.  The January 30, 2007, office note of Dr. Burris

reflects that the claimant was directed to remain off work until the neurosurgery visit.  Further,

restrictions of no driving, lifting, pulling or pushing were imposed on the claimant’s activities.

(CX. #1, p. 12).

The claimant came under the care and treatment of Dr. Eric Akin, a Little Rock

neurosurgeon, pursuant to the above recommendation.  While under the treatment of Dr. Akin the

claimant underwent cervical epidural steroid injections.  The medical in the record also reflects

that the claimant underwent a cervical myelogram and a CT cervical spine post myelogram on

March 22, 2007. (CX. #1, p. 16-17).  The evidence in the record reflects that while under the care

and treatment of Dr. Akin the claimant was referred to physical therapy, which was performed by

a chiropractic physician.
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The medical in the record reflects that the claimant was seen by Dr. Allan M. Dabbs, D.C.,

from April 23, 2007 through May 1, 2007, and was treated a total of five (5) times.  The May 15,

2007, summary of Back & Body Chiropractic relative to the claimant reflects that on May 2,

2007, the caseworker of the claimant called to inform Dr. Dabbs that the claimant received a

“small burn” on his neck the previous day from the TENS unit. (CX. #1, p. 27-28).

On May 2, 2007, claimant experienced chest pain and difficulty breathing.  As a

consequence of the afore the claimant was seen at the emergency room of St. Vincent Health

System.  Medical records of the afore visit reflects a clinical impression of “chest pain - acute” for

which the claimant was admitted.  After undergoing a battery of diagnostic studies the claimant

was discharged on May 3, 2007.  The final diagnosis reflect, “chest pain probably due to

esophageal spasm/gastroescophageal reflux disease. (CX. #1, p. 22-26).  There is  documentation

in the medical records of St. Vincent Health System to reflect that respondent #1 or a

representative of same (case worker)directed the claimant to obtain treatment for his complaints

associated with the May 2, 2007, visit and subsequent admission. (CX. #1, p. 18).  The triage

notes of the claimant’s May 2, 2007, emergency room to St. Vincent reflects, “chest pain, C/O

substernal chest pressure continuously since yesterday.  States started 15 minutes after seeing

chiropractor (disc disease in neck). Also c/o right arm pain”. (CX. #1, p. 19).  

The May 2, 2007, admission reflects:

HISTORY OF PRESENT ILLNESS:
This is a 46-year-old man with a past medical history of obesity,
migraine, degenerative joint disease.  The patient started to have
some chest pain last night, with shortness of breath.  He said it 
was like a band around his chest, pressure in character, with some 
radiation to the right arm.  He took some pain medication at home
and fell asleep and woke up about three hours after that with chest
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pain again, but then he fell asleep again and woke up in the morning
with similar chest pain, pressure in character, with radiation to the 
right arm, with shortness of breath.  He came to the ER and got 
significant relief after three doses of nitroglycerin.  The pain recurred
again and he improved significantly again with nitroglycerin drip.

FAMILY HISTORY:
Strong family history of coronary artery disease at a young age in
his grandparents. (CX. #1, p. 22).

The claimant was seen in follow-up by Dr. Burris on May 23, 2007.  The office notes of

the afore visit reflect that the claimant relayed that he was continuing to have neck pain, that he

had not received relief from the epidural steroid injection nor from the chiropractic manipulations. 

The May 23, 2007, office notes of Dr. Burris also reflect that the claimant wanted to get a second

opinion from a neurosurgeon.  The claimant was provided information to contact Dr. Burson.

(CX. #1, p. 29).

On July 5, 2007, the claimant was seen by Dr. Tim Burson, a Little Rock neurosurgeon.

(CX. #1, p. 30-31).   Following additional diagnostic studies the claimant was again seen by Dr.

Burson on August 14, 2007.  The August 14, 2007, chart note reflects:

CHART NOTE: Mr. Gunter returns and is still having neck and
shoulder pain.  The pain is radiating into his arm and fingers.  He 
has numbness in his right fingers.

STUDIES REVIEWED: His EMG and nerve conduction studies 
show carpal tunnel syndrome.  He also has a C5-C6 disk and stenosis.

DECISION-MAKING: I talked with him about treatment options 
including possible diskectomy versus carpal tunnel.  He thinks his 
neck pain is worse.  We will schedule him for an anterior cervical 
diskectomy at C5-C6.  The risks and benefits were discussed with him
today in the clinic.  He agrees to proceed. (CX. #1, p. 33).

On February 11, 2008, the claimant underwent the above surgical procedure under the care of Dr.
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Burson at Baptist Health Medical Center - Little Rock.  (CX. #1, p. 37-38).  The claimant was

seen in follow-up by Dr. Burson on February 26, 2008, at which time he reported receiving great

relief from the surgical procedure.  Dr. Burson imposed a 20-25 pound weight lifting restriction

on the claimant and scheduled a six weeks follow-up visit. (CX. #1, p. 39).  The claimant was

next seen by Dr. Burson on April 8, 2008, and directed to remain off work another 4-6 weeks.

(CX. #1, p. 40).  The claimant was released from the care of Dr. Burson on August 12, 2008, as

having reached maximum medical improvement with a 10% to the body as a whole impairment. 

A permanent lifting restriction of no greater that 30 pounds was imposed on the claimant during

the August 12, 2008, visit.  Finally, Dr. Burson noted that the claimant still had some numbness in

his hands and attributed same to carpal tunnel syndrome. (CX. #1, p. 43-44).   

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provision and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to include December

21, 2006, when the claimant sustained a compensable injury to his cervical spine as a result of a

specific incident, and during which time the claimant earned an average weekly wage of $611.53,

which generated weekly compensation benefit rates of $408.00/$306.00, for temporary

total/permanent partial disability.

3. The claimant reached the end of his healing period on August 12, 2008, as a result

of the compensable cervical spine injury with a residual permanent physical impairment in the
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amount of 10% to the body as a whole.

4. When the claimant’s age, education, and work experience are considered, the 

evidence preponderates that the claimant has sustained a loss of earning capacity in the amount of

15 % in addition to his anatomical impairment.

5. The claimant’s present disability status is the product of the December 20, 2006, 

compensable injury alone.  Respondent #2, the Second Injury Fund,  has no liability in this claim.

6. The medical treatment rendered to the claimant during the May 2, 2007, 

admission to St. Vincent Health System was had pursuant to the directions of respondents #1, and

in accordance with Southern Hospitalities v. Britain, 54 Ark. App. 318, 925 S.W.2d 81 (1996),

respondents #1 are estopped from denying liability for the payment of same.

7. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of December 20, 2006.

8. Respondents #1 have controverted the claimant’s entitlement to wage loss benefits

in excess of the 10% anatomical impairment and the cost of incurred unpaid  medical expenses

growing out of the claimant’s May 2 - 3, 2007, admission to St. Vincent Health System.

CONCLUSIONS

The claimant sustained compensable injuries to his head, neck, and eye as a result of an

accidental fall within the course and scope of his employment on December 20, 2006.  Claimant

asserts that as a result of the compensable injures growing out of the December 20,2006, accident

he has sustained wage loss disability in excess of the 10 % anatomical impairment.  Further, the

claimant maintains that he received medical treatment as a result of symptoms attributable to the

compensable injury or as a consequence of same and at the directions of respondents #1 and the
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cost  for which respondents #1 are liable.  Claimant seeks the afore workers’ compensation

benefits as well as controverted attorney fees.

Respondents #1 deny that the claimant has sustained any loss of earning capacity or

permanent partial disability in excess of the 10% anatomical impairment.  Further, respondents #1

maintain that if the claimant has sustained any loss of earing capacity or permanent partial

disability the same should be paid by respondent #1, the Second Injury Fund.  Respondents #1

deny that the medical treatment received by the claimant at St. Vincent Health System during the

May 2-3, 2007, admission was reasonably necessary in connection with the December 20, 2006,

compensable injury.  As a consequence of the afore, respondents # 1 deny that they are liable for

the cost of the treatment.

Respondent #2, the Second Injury Fund, contend that the last injury is the cause for the

claimant’s current disability.  Respondent #2 further notes that the prior injuries were to the

claimant’s knees, which would limit him to the scheduled injuries unless he was found to be

permanently and totally disabled, which he is not contending

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Permanent Partial Disability

The claimant was forty-nine (49) year of age, with a date of birth of July 17, 1960, at the

time of the hearing in this claim.  The claimant is a high school graduate with two (2) semester of

post-secondary education.  The claimant’s work history has consisted of work as a mechanic,

having been self-taught, and as a truck driver.  The evidence preponderates that the claimant had
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sustained numerous injuries to his knees prior to his employment with respondent #1.  The

claimant successfully discharged his assigned duties within his employment with respondent #1

until the December 20, 2006, compensable accidental injuries.  The claimant had in place a valid 

CDL: having successfully passed the DOT physical.  The credible evidence in the record reflects

that the claimant disclosed to respondents #1 at the time of his employment his prior health

history, to include the prior knee surgeries.  

There is no evidence in the record to reflect that the claimant experienced any limitations

or physical restrictions relative to his neck or upper extremities prior to the December 20, 2006

compensable accident injuries.  While there was in place a 30% impairment to the left lower

extremity growing out of a work-related injury sustained by the claimant in his prior employment

as of July 11, 2005,  there is no evidence to reflect that the claimant was under any lifting

restriction as a result of same.

The nature of the injuries sustained by the claimant in the December 20, 2006,

compensable accident is not disputed.  The claimant ultimately underwent cervical surgery under

the care of Dr. Tim Burson as a result of same and was assessed with a 10% impairment to the

body as a whole at the time of his August 12, 2008, maximum medical improvement date.  The

credible evidence in the record reflects that the claimant present to respondent-employer #1, upon

his release in an effort to return to gainful employment.  Respondents # 1 declined to return the

claimant to work duties in light of his permanent 30 pound weight lifting restriction growing out

of the compensable injury.  

In addition to the weight lifting restrictions, the evidence reflects that the claimant

continues to experience numbness and tingling in the finger of his right hand, which has been
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diagnosed as carpel tunnel syndrome.  Further, the claimant noted that while he experienced some

low back pain which could be attributed to an altered gait growing out of the prior injuries to his

knees, claimant maintains that while undergoing diagnostic studies in connection with the

compensable cervical injury - - specifically a mylegrom, his sciatic nerve was injured.  Claimant

attributes some of his low back complaints to the afore.

The claimant is limited in the amount of standing, bending, walking and sitting that he can

physically perform.  The claimant continued to take medication for his neck pain, headaches, and

upper extremity complaints.  While the claimant possess a current valid CDL, it is doubtful if he

could successfully pass the required DOT physical in his current state, primarily because of

residuals associated with his neck and upper extremity.

Wage loss is the extent to which a compensable injury has affected an claimant’s ability to

earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In the

instant claim, it is noteworthy that respondents #1 declined to return the claimant to a job within

the employment of same.  In denying that the claimant has sustained any loss of earning capacity

or wage loss disability, respondents #1 have not offer either vocational rehabilitation or job

placement assistance to this claimant.  As noted above, the claimant present to respondents #1 for

employment once he was found to be at maximum medical improvement.   The claimant currently

receives Social Security Disability benefits.

While the claimant asserts that he cannot physically perform the job duties a truck driver

because of the limitation in the range of motion in his neck since undergoing the surgery as well as

the adverse impact that riding in a vehicle for a prolonged period of time has on him, nor could he

perform the maneuvers and manipulations required as a mechanic, claimant acknowledged that he



34

could serve in an instruction capacity with respect to supervising other mechanics.  Henson v.

General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).  The evidence preponderates that

when the claimant’s age, education, work experience, and other matters reasonably expected to

affect the claimant’s future earing capacity are considered , he has sustained a 15% wage loss

disability in addition to the 10% anatomical impairment.  Respondents #1 have controverted the

wage loss disability.

Second Injury Fund Liability

It is undisputed that the claimant sustained prior injuries to his knees, which resulted in

numerous surgeries and a 30% impairment to the left lower extremity prior to his employment

with respondents #1.  Further, the evidence disclosed that the clamant was aware that he would

knee a total knee replacement on the left as of the time he was last seen by Dr. Gordon Newbern

on July 11, 2005.  Further, the evidence discloses that the claimant received medical treatment in

connection with his knee complaints between the July 11, 2005, release by Dr. Newbern and his

employment by respondents #1 in 2006.  Indeed, the claimant disclosed his knee complaints to

respondents #1 at the time of his employment.  Bilateral total knee replacement has been

recommended to the claimant, and the claimant underwent replacement surgery on the left in

August 2009.  

At the time of the hearing in this claim, the claimant has not been released from the total

left knee replacement surgery and was continuing to recover.  Further, the claimant noted that a

similar surgery was planned for the right once he recovered sufficiently from the left replacement. 

Respondents #1 argue that if the claimant has sustained any loss of earning capacity the payment

of same should be the responsibility of respondent #2.    
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Pursuant to Ark. Code Ann. §11-9-523 (b) (3), three requirements must be met in order

for the Second Injury Fund to have liability for wage-loss benefits.  First, the claimant must have

had some degree of permanent partial disability or impairment prior to sustaining a compensable

injury.  In the instant claim, the evidence preponderates that the claimant has a 30 % permanent

impairment to the left lower extremity as of July 11, 2005.  Further, the claimant had been advised

that further medical treatment in connection with the left knee would entail a total knee

replacement.  Second, the claimant must have sustained a compensable injury that resulted in

additional permanent partial disability or impairment.  The undisputed evidence discloses that the

claimant sustained a permanent physical impairment of 10 % to the body as a whole as a result of

the December 20, 2006, compensable injury in the employment of respondents #1.  Finally, there

must be a combined degree of disability or impairment from the two injuries that is greater than

the disability or impairment caused by the second injury alone.    

In the present claim, the claimant does not assert that he is permanently and totally

disabled.  While the claimant has not recovered from the August 2009, left total knee replacement

surgery, there was in place prior to the same a 30 % permanent impairment to the left lower

extremity.  Additionally, while there is in the offering the almost certainty of a total knee

replacement on the right, the impairment rating for such procedure is identifiable pursuant to the

AMA Guides, 4th Ed.   In the instant claim, the evidence preponderates that the claimant’s current

disability status is the product of the December 20, 2006, injury alone.  As previous noted, the

claimant sustained a fall in the compensable injury.  Since the December 20, 2006, injury the

claimant has undergone cervical disc surgery, as well as other diagnostic procedure.  Some of the

diagnostic procedures have resulted in possible compensable consequences - - specifically the
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cervical myelogram and symptoms associated with the claimant sciatic nerve.  The claimant has

limitations relative to his upper extremities, which adversely affects his employment as a mechanic

or truck driver.  The claimant has been diagnosed with carpal tunnel syndrome on the right.  The

medical records do not reflect that the claimant experienced symptoms of numbness or tingling in

the upper extremities prior to the December 20, 2006, compensable injury.  The claimant’s

current disability status is attributable to the last injury of December 20, 2006, alone.  Respondent

#2 has not liability for wage loss in this claim.

Unpaid Medical Expenses

Ark. Code Ann. §11-9-508 (a) requires that an employer provide such medical serves as

may be reasonably necessary in connection with an employee’s injury.  What constitutes

reasonable and necessary medical treatment is a question of fact for the Commission.  Wackenhut

Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

In the instant claim, the claimant received medical treatment in connection with his

December 20, 2006, compensable injury pursuant to directions of physicians selected by

respondents # 1.  One of the sanctioned physician to render treatment in connection with the

claimant compensable injury was a neurosurgeon, Dr. Eric Akin.  While under the care and

treatment of Dr. Akin the claimant underwent various diagnostic procedures and treatment

measures.  The claimant was directed to undergo chiropractic treatment by respondent and

underwent the treatment under the care of Dr. Allan Dabbs.  Respondents #1 paid for the

claimant’s treatment under the care of Dr. Dabbs.  The credible evidence in the record reflects

that respondents #1 had in place a case manager relative to the claimant, who directed/facilitated 

the claimant’s treatment.
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On May 1, 2007, while receiving chiropractic adjustment, the clamant suffered a burn to

the back of his neck, which resulted in the presence of a blister.  The claimant experienced

additional symptoms, to included pain in his chest, shortness of breath, and radiating pain in his

right arm.  The case manger was contacted before the claimant sought medical treatment in

connection with the afore symptoms.  The claimant was directed to proceed to the emergency

room of St. Vincent Health System by the case manager, who was in northwest Arkansas at the

time.  The credible evidence reflects that by the time the claimant reached the emergency room

another case manager was present and informed medical providers that the claimant’s ailment was

a worker’s compensation claim.  The claimant was admitted to the hospital and a battery of

diagnostic studies performed.  The medical bill for the medical treatment the claimant received

during the May 2-3, 2007, St. Vincent Heath System admission remains unpaid.  

The claimant and his wife provided credible testimony regarding the directions they were

provided by the case manager in connection with the emergency room visit.  The admission

records in connection with the May 2, 2007, visit identified respondent-carrier #1 and the

insurance carrier and also noted the workers’ compensation status of the claimant.  Finally,

respondents # 1 had access to both case manager, however did not produce either to provide

testimony to the contrary of that provided on behalf of the claimant.  Barnes v. Greenhead

Farming Co., 101 Ark. App. 129, 270 S.W.3d 873 (2007).  

The evidence preponderates that the claimant was directed to obtain medical treatment at

the emergency room of St. Vincent Health System by respondents #1 in connections with the

symptoms that he had been experiencing since the May 1, 2007, chiropractic visit.  The claimant

relied on the directions of the case manager and the belief that the cost of the treatment would be



38

paid by the workers’ compensation carrier as a part of the compensable December 20, 2006,

injury.  Respondents #1 are estopped to deny liability for the cost of the treatment received by the

claimant pursuant their directions.  Southern Hospitalities v. Britain, 54 Ark. App. 318, 925

S.W.2d 81, 1996).  Respondents #1 are liable for the cost of the hospital expenses incurred by the

claimant as a result of the May 2-3, 2007, admission to St. Vincent Health System.

AWARD

Respondents # 1 are herein ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $306.00, to correspond with the 10

% anatomical impairment and 15% wage loss disability growing out of the December 20, 2006,

compensable injury.  Said sums accrued shall be paid in lump without discount.   Respondents #1

may claim credit for sums heretofore paid toward the afore obligation.

Respondents #1 are further ordered and directed to pay all reasonably necessary hospital,

nursing, medical and other apparatus expenses growing out of the claimant’s compensable injury

of December 20, 2006, to include the incurred unpaid hospital bill of St. Vincent Health System in

connection with the May 2-3, 2007, admission of the claimant.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark Code Ann. §11-9-809, until

paid.

Respondent # 2 is dismissed as a party to this claim.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


