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in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Robert R. Cortinez, II, Attorney at Law, Little
Rock, Arkansas.
 
Respondent No. 1 was represented by Ms. E. Diane Graham, Attorney at Law, Fort
Smith, Arkansas.

The Death and Permanent Total Disability Trust Fund was represented by Ms.
Christy L. King. Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 19, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on April 28, 2009.   The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No.1 to

the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on May 11, 2005, when

the claimant sustained a compensable injury to his left knee.

3. The claimant’s earnings were sufficient to entitle him to compensation

rates of $423.00 for temporary total disability benefits and $317.00 for

permanent partial disability benefits.

4. Respondent No. 1 accepted the claimant’s left knee injury as

compensable, paid temporary total disability benefits, medical

expenses, and paid a 19% permanent partial impairment rating to the

left lower extremity which was assigned January 12, 2007.

5. Respondent No. 1 has controverted the claimant’s total knee

replacement on January 24, 2008, and any benefits that flow

therefrom.

6. Respondent No. 1 has paid short term disability  and group health

benefits.

7. The claimant reached maximum medical improvement on November

14, 2008, as a result of the knee replacement performed on January

24, 2008.

By agreement of the parties, the issues to be determined at the hearing are

as follows:
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1.  Whether claimant’s total knee replacement on January 24, 2008, is

causally related to the May 11, 2005, injury.

2. Claimant’s entitlement to appropriate benefits associated with the

January 24, 2008, total knee replacement.

3. § 411 credit for short term disability and group health benefits paid.

4. Controversion and attorney’s fees.

5. Whether the claimant is permanently and totally disabled.

CONTENTIONS

The claimant contends that the total knee replacement on January 24, 2008,

is causally related to the May 11, 2005, injury and that he is entitled to temporary

total disability, medicals and attorney’s fees for same, from date of controversion

to present and ongoing in future.  The claimant also claims an increased permanent

impairment rating and/or permanent total disability.

Respondent No. 1 contends that it accepted claimant’s injury as

compensable and has paid appropriate benefits.  The claimant continued to work

for respondent except for very short periods of time until his total knee replacement.

Respondent No. 1 denies that it is liable under workers’ compensation for the total

knee replacement.  However, its group health insurance paid for the medical

expenses and Tyson paid claimant short term disability benefits from January 31,

2008, through April 30, 2008.  The claimant was released to return to work at full

duty after the knee replacement effective May 1, 2008.  He did return to work for a

few weeks, but is no longer working and has been awarded social security disability
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benefits.  The claimant had a scheduled injury and respondent No. 1 denies that he

is permanently totally disabled as a result of that scheduled injury.  Thus, no wage

loss disability can be owed.  Respondent No. 1 has paid the 19% permanent partial

impairment rating previously assigned.

The Death and Permanent Total Disability Trust Fund contends that the

claimant cannot be permanently and totally disabled prior to his return to work in

May of 2008.

The record consists of a one volume transcript of the August 19, 2009,

hearing, consisting of the testimony of the claimant, S. C. Gregory, and all

documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order and

Supplemental Letter); Claimant’s Exhibit 1 (Medical Reports); Claimant’s Exhibit 2

(Abstract); Respondents’ Number One Exhibit No. 1 (Deposition of James

McKenzie); and Respondents’ Number Two Exhibit No. 1 (Letter dated 8/3/09).

FACTUAL BACKGROUND

The claimant, Sherry Carnell Gregory, is 61 years of age (b.d. 05/05/48).  He

is divorced and lives alone.  He completed the eleventh grade.  His job background

includes restaurant work, factory work, private painter, and maintenance at Best

Western Hotel.  He testified that there were long periods of time where he did not

perform any work.  He began working at Tyson’s in 1998 on the sanitation crew.

He was ultimately promoted to the lead person for a sanitation crew.  His

responsibilities including supervising a crew of 28 people to make sure the work got

done and the plant was clean enough for the USDA inspections once or twice a
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week.   He explained that Tyson’s was a chicken plant which is subject to routine

USDA inspections due to the raw meat and chicken which is processed.  He worked

at Tyson’s for approximately ten years until he underwent a knee replacement

surgery on January 24, 2008.  He explained that on May 11, 2005, he was cleaning

up the plant and fell off a shaker table landing under the rail of another table

injuring his left knee.   He was initially treated at the emergency room at St.

Vincent’s but was ultimately referred to Dr. Gordon Newbern, an orthopedic

specialist.  He was referred for an MRI and was diagnosed with a ruptured

quadriceps tendon of the left patella.  He returned to work but was only permitted

to sit in the break room with his leg up.  He underwent surgery on May 26, 2005. 

He returned to work under restrictions with crutches and a knee immobilizer.  He

was referred to therapy in July of 2005.  He was released to return to work at

regular duty on October 7, 2005.  His knee started to swell and he underwent

surgery again on August 3, 2006.  He was released to return to regular work on

August 29, 2006.  Gregory testified that his knee did not improve after the second

surgery.  He underwent a third surgical procedure on June 6, 2007, and returned

to light duty work.  He underwent an independent medical examination on April 17,

2007 by Dr. Russell Allison.  He continued to have pain and swelling in his knee.

Dr. Newbern recommended a knee replacement.  Tyson’s denied the total knee

replacement after a second independent medical evaluation.  He used his regular

health insurance and underwent the total knee replacement surgery on January 24,

2008.  He began receiving social security disability benefits in March of 2009,
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based on his disabling conditions of his knee problem, acid reflux, high blood

pressure,  and Hepatitis C.  He testified that he had no prior injuries to his knees

and that his right knee has been asymptomatic even though he favored it over the

last four years while recuperating from surgery.  He testified that he never missed

more than one solid week of work at Tyson’s during his three years of treatment for

his knee.  He was released by Dr. Newbern at maximum medical improvement in

November of 2008, but was never contacted by Tyson’s that he could come back

to work under the restrictions placed on him by Dr. Newbern.  

Gregory testified that the total knee replacement relieved the swelling and

decreased the pain in his knee.  He explained that his knee was not normal but that

it was functional.  He can walk short periods.  He takes hydrocodone a few times

a week.  He testified that the knee was a lot better than before the surgery. 

On cross-examination, Gregory testified that Tyson accommodated the work

restrictions placed on him after each outpatient surgery.  He testified that Tyson

denied some shots before his final knee surgery which were paid by group health

insurance through Tyson.  He received short-term disability from Tyson from the

time of the knee replacement until April of 2008.  He then received long-term

disability payments of $1,173.00 a month until April of 2009.  He testified that after

the knee replacement, he could do the job that he had been performing for two and

a half years after the injury, but not his original job.  Gregory testified that he never

attempted to return to work because he was never told he was released to go back

to work.  He testified that he did not improve after the first three surgeries and that
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the only time he started improving was after the knee replacement.  He is able to

live alone and keep his house clean.  He can take care of himself.  He was paid the

19 percent impairment rating to his knee by Tyson while he was earning his regular

salary.  He takes medicine for borderline diabetes and is scheduled for testing for

a determination of on-going treatment for the Hepatitis C.  He continued to see Dr.

Newbern until March of 2009 after his knee replacement and continues to be

restricted from performing any kind of work that requires climbing or standing.  

Medical records reflect that the claimant sought medical treatment for his left

knee injury at the emergency room at St. Vincent’s Hospital.  X-rays revealed

minimal degenerative changes and no evidence of patellar fracture.  He was placed

in a knee immobilizer and released for follow-up treatment with Dr. Gordon

Newbern.  Dr. Newbern assessed him with a partial or complete tear of the

quadriceps tendon and referred the claimant for an MRI of the left knee.   The MRI

revealed a complete rupture of the left quadriceps tendon from the patella.  On May

26, 2005, the claimant underwent an outpatient surgical procedure to repair the left

quadriceps tendon.  He returned for follow-up and removal of sutures.  On July 6,

2005, six weeks after the repair, Newborn’s reports reflect that the claimant was

doing well and making steady progress.  He was placed in a brace and prescribed

physical therapy.  On August 29, 2005, Gregory returned for a follow-up evaluation

with Newbern.  After three months, he reported good progress and benefit in

strengthening and stretching after physical therapy.  On October 31, 2005, the

claimant reported that he was doing reasonably well, but noted a catching,
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uncomfortable feel in his knee.  He noted no pain but concern that his leg will not

support him.  Newbern recommended an aggressive muscle strengthening physical

therapy program followed by a home exercise program.  On December 12, 2005,

Gregory reported increased strength from the physical therapy.  On March 20,

2006, Gregory returned for follow-up and reported that he was having a limp and

notable tenderness along the medial aspect of his knee.  Newbern assessed him

with possible symptoms from scar tissue and sutures and gave him a steroid

injection.   On April 24, 2006, Gregory returned for follow-up.  He reported two days

of relief after the injection, but symptoms of pain returned.  Newbern noted that the

claimant continued to work at full duty without any real limitations. Newbern

recommended steroid arthrodesis and strengthening exercises.  On June 12, 2006,

Newbern recommended an outpatient procedure to remove the sutures.  On August

3, 2006, Newbern performed an open removal of retained foreign body suture

lateral retinaculum and arthroscopic lateral retinacular release.  On January 12,

2007, Gregory returned after an MRI of the left knee which showed chondromalacia

changes in the medical compartment of the knee, a possible tear of the posterior

horn of the medial meniscus, and a small Baker’s cyst.  Newbern concluded that

Gregory was at maximum medical improvement and assigned an 8% impairment to

the body as a whole and a 19% impairment to the lower extremity based on the

AMA Guides, 4th Edition.

On March 5, 2007, Gregory returned to Newbern with a report that he was

doing well until four days ago when he had a sudden onset of increased swelling



Gregory - F700802 - 9 -

and pain in the left knee along with occasional episodes of weakness.  On March

12, 2007, he returned with fairly large effusion and pain in his left knee.  Newbern

assessed the claimant with recurring mechanical irritation and effusion in the left

knee without obvious cause from recent MRI and x-rays.  He recommended an

arthroscopy of the left knee.  On April 17, 2007, the claimant underwent an

independent medical examination by Dr. Russell Allison.  Allison reviewed the prior

MRI’s from 2005 and noted that it showed no meniscal or ligament tears.  He noted

that the new MRI showed what appeared to be a very clear large meniscal tear and

a large effusion and that Gregory’s exam were consistent with the results.  Allison

recommended an arthroscopy and noted that it was very likely that Gregory could

return to full duty in a short time, although he would continue to have arthritic issues

that were already there and would not improve.

On June 6, 2007, the claimant underwent an arthroscopy of the left knee with

chondroplasty of patella, partial medial meniscectomy, chondroplasty of the medial

femoral condyle, and vacuum removal of small cartilage fragments.  On June 13,

2007, Gregory returned for post-op evaluation of the left knee.  Newbern noted that

he did find a medial meniscus tear as well as chondromalacia of the patella, medial

femoral condyle, and medial tibial plateau.  Gregory reported doing extremely well

and less swelling and pain.

On July 30, 2007, the claimant returned for evaluation.  Newbern noted that

the claimant initially felt a lot better after the arthroscopy, but he reported pain and

swelling after his return to work and more vigorous use of his knee.  He



Gregory - F700802 - 10 -

recommended a knee replacement in light of Gregory’s age and the deterioration

in his knee.  He opined “I do believe that his work-related injury is the main cause

that has led to the deterioration of his knee so rapidly over this past 1-1/2 years and

is the reason that he would need a knee replacement.”  Newbern noted that

Gregory did not have trouble with either of his knees until he suffered the

quadriceps tendon tear and continues to have no trouble with his right knee.  He

noted that the “extended period of immobilization” required for protection of the

quadriceps tendon repair, his age, and perhaps a small amount of preexisting

arthritis change led to the deterioration of his knee.  On October 19, 2007, Newbern

wrote that it was his contention, “which is at variance with the peer reviewer

performed”, that the spiraling degenerative change of this knee was set in motion

by the trauma in 2005.  He further opined: 

If I were asked to within a greater than 50% degree of medical
certainty whether his knee would be much more prone to have
deteriorated given the circumstances of his injury and quadriceps
tendon repair and subsequent immobilization, I would have to say
that this injury to the knee and the subsequent treatment set in motion
the changes that have resulted in the ongoing deterioration of his
knee.  At this point, it is only to be well remedied with total knee
replacement in my opinion.   Had there been prolonged periods of the
knee doing well after the repair and him continuing to have trouble
with the knee, then I think one could say that the degenerative
changes in the knee being set in motion by his injury were not related.
The history simply does not bear this out. 

On November 26, 2007, Newbern noted that there is a pattern of Gregory’s

knee steadily worsening over the last year.  He notes “Although, another reputable
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reviewer has looked at Mr. Gregory’s case and stated that they do not feel that the

tears in his knee were due to his work-related injury, I respectfully differ.”

On January 24, 2008, the claimant underwent a left total knee replacement

surgery.  On February 6, 2008, the claimant returned for his 2 week post-op

evaluation.  He reported significantly less swelling and managed pain with no

complaints.  He was referred for physical therapy.  On March 20, 2008, Gregory

reported a lot of swelling and stiffness, but that he was starting to see improvement.

On March 4, 2008, Gregory reported excellent progress with continued therapy.

Newbern noted that Gregory may be well enough to get back to work in 4 weeks.

On April 28, 2008, Gregory reported that he was doing fairly well with mild pain.  He

was scheduled to return to full duty work on May 1st.  On May 12, 2008, Gregory

reported steady progress and that he returned back to work about 2 weeks ago.  He

reported that the first week he was mostly seated and was doing reasonably well.

The second week he became more active and the knee started hurting without

injury or strain.  Newbern recommended that he rest his knee and use a knee

immobilizer at night to help achieve full extension.  On June 2, 2008, Gregory

returned with continued complaints of pain, stiffness, and difficulties with his gait.

Newbern filled out the paperwork for long-term disability benefits and recommended

that he continue to be off work and continue his home exercise program.  He noted

“I am still not sure that we can definitely see him back to the work that he was doing

from maybe another 4 months.”  On July 14, 2008, Newbern issued a no work

restriction.  On August 11, 2008, Newbern noted that Gregory had improved
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gradually.  He noted that he is still unable to return to his regular work duties, but

could possibly perform seated-only type work, if available.  On September 5, 2008,

the claimant returned to Newbern and reported that he had started a swimming

exercise program and was feeling a little better.  Newbern noted that he was not

ready to return to his regular maintenance duties, but could perform strictly seated

work, if available.  He issued a return to work on October 3, 2008.  On October 3,

2008, Gregory returned for evaluation by Newbern.  Newbern noted slow, steady

progress.  He noted that he would try to get him back to work in another 4-6 weeks.

On November 14, 2008, Newbern noted that the claimant had reached maximum

medical improvement over his knee replacement.  He noted that he was not sure

if the claimant would be able to return to his regular job at Tyson.  He noted

perhaps  there is some marked permanent restriction of duty that could be provided.

“For the time being, he seems to be completely disabled from his regular work. “ On

March 13, 2009, the claimant returned for follow-up.  Notes reflect that the claimant

was terminated from his job.  He continued to report pain with the knee.  He

assigned a 20% impairment to the whole person or a 50% impairment to the left

extremity.

Respondents offered the testimony of Dr. James McKenzie by deposition.

Dr. McKenzie is an orthopedic surgeon.  He reviewed the medical records related

to the claimant as to the causal relationship between a work-related accident and

the need for a knee replacement.   Following his review, McKenzie issued a report

in  which he concluded, 
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I cannot find any evidence in the medical record that suggest the
patient had a traumatic injury to the articular cartilage in his knee.
The changes that were noted initially in 2005 were consistent with
those related to age.  The time of essentially two years have revealed
slight degeneration of the articular cartilage which could be
reasonably expected considering the age of the patient.  I cannot find
any evidence in the medical record that suggests his arthritis is
trauma related.  He did not have any cartilage fracturing and there
was no evidence on his MRI of bone bruises or subchondral injury.
He may need a total knee replacement to control his pain, but I
cannot see that this is a work-related problem.

In support of his opinion, McKenzie testified that the May 11, 2005, x-rays

revealed no acute findings.  He testified that the findings in the 2005 MRI of minimal

tricompartmental osteoarthritis with mild diffuse patellar chondromalacia was not

caused by the accident.  He noted that the findings of the January 12, 2007 MRI

were different than the findings observed and recorded by Dr. Newbern in his

surgery of August 3, 2006.  In comparing the August 3, 2006 surgical findings with

the June 6, 2007 surgical findings, Dr. McKenzie observed, “

There was worsening of the chondromalacia in the patella, and he
had some minimal degenerative changes in the medial meniscus at
that time, which had progressed to complex degenerative medial
meniscus tear, and the medial edge of the medial femoral condyle
had small areas of chondromalacia in 2006, and in 2007, June, he
had Grade II to III chondromalacia changes noted on the medial
femoral condyle. 

He also noted that Gregory did not have any small fragments of articular

cartilage loose in 2006 that was found in 2007 nor did he have chondromalacia

changes of the lateral tibial plateau in 2006 which were seen in the 2007 surgery.

He noted that slight degeneration of the articular cartilage and the arthritis were

consistent with changes related to age.  He opined that the findings of bone
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bruises, subchondral injury, and cartilage fracturing were consistent a severe blow

to the articular cartilage, but that such findings were absent on the MRIs.  Dr.

McKenzie noted that if immobilization after the May 5, 2005, injury caused the knee

deterioration, the deterioration should have been evident in the 2006 surgery but

was not reflected in the report.  Dr. McKenzie testified that he did not believe that

the injury was necessarily the cause of the arthritis deteriorating to a point where

Gregory needed knee replacement surgery.  He further opined that there was no

way to prove that his Gregory’s injury “did or did not” aggravate his arthritis.   Dr.

McKenzie testified that his opinions were given within a reasonable degree of

medical certainty.

 DISCUSSION

Additional Medical Treatment

Tyson has accepted the left knee injury as compensable, paid temporary

total disability benefits, appropriate medical expenses, and a 19% permanent partial

impairment rating to the left lower extremity.  Tyson contends that medical treatment

consisting of the claimant’s total knee replacement on January 24, 2008, and any

related benefits continuing to present are unrelated to the May 11, 2005

compensable incident.   

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,
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924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. 

Causation

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).
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Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities). 
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The Arkansas courts have frequently discussed the distinction between a

recurrence and an aggravation of a pre-existing injury. When the primary injury is

shown to have arisen out of and in the course of the employment, the employer is

responsible for every natural consequence that flows from that injury. If, after the

period of initial disability has subsided, the injury flares up without an intervening

cause and creates a second disability, it is a mere recurrence, and the employer

remains liable.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence is not a new injury but simply another period of incapacitation

resulting from the previous injury. Pinkston v. General Tire & Rubber Co., 30 Ark.

App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a subsequent

episode is a recurrence or an aggravation is whether the subsequent episode was

a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998).

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1 145 S.W.3d 383

(2004);Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a preexisting non-compensable condition by a

compensable injury is, itself, compensable.  Id. 

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full
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Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19.   When the primary

injury is shown to have arisen out of and in the course of the employment, the

employer is responsible for any natural consequence that flows from that injury.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998). The basic

test is whether there is a causal connection between the two episodes. Bearden

Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  It is the

Commission’s duty to determine if a causal connection exists between the primary
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injury and any additional injuries. Williams v. Prostaff Temporaries, 336 Ark. 510,

988 S.W.2d 1 (1999).   While medical evidence is not required to show a causal

connection, claimant must show proof by a preponderance of the evidence.  Wal-

Mart Stores. Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  It has long

been recognized that a causal relationship may be established between an

employment-related incident and a subsequent physical injury upon a showing that

the injury manifested itself within a reasonable period of time following the incident,

is logically attributable to the incident, and there is not other reasonable explanation

for the injury. Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d 263

(1962). If the claimant’s disability arises soon after the accident and is logically

attributable to it, with nothing to suggest any other explanation for the employee’s

condition, there is no substantial evidence to sustain the Commission’s refusal to

make an award. Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958);

Johnson v. Little Rock School District, Full Commission Opinion filed April 4, 2002

(E700511 & F011921).  But, if the disability does not manifest itself until many

months after the accident, so that reasonable men might disagree about the

existence of a causal connection between the accident and the disability, the issue

becomes one of fact.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172

(1962).

Following the May 11, 2005, incident, claimant presented to the emergency

room and ultimately to Dr. Newbern for evaluation and treatment on his left knee.

The initial injury was a quadriceps tendon tear which was repaired.  At that time,
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there was no evidence of fracture in the medial compartment, only minimal

degenerative changes.  The claimant recovered after surgery and returned to his

full duty work at Tyson.  He continued to have problems from the sutures and

neuroma, and underwent removal of the sutures and steroid injections to address

the pain.  At the time of the suture removal in August of 2006, arthroscopy revealed

the medial compartment was free from pathology and the medial meniscus had

some minimal degenerative change without tearing.  In June of 2007, another

arthroscopy revealed that there was diffuse partial thickness cartilage loss in the

upper half of the patella and a complex tear up the posterior one half of the medial

meniscus.  Grade 2 chondromalacia was found in the medial tibial plateau and

Grade 2-3 changes were found on the lateral tibial plateau. 

In light of these medical findings, I find that the deposition testimony of Dr.

McKenzie should be afforded greater weight than the medical reports from Dr.

Newbern.  As noted by Dr. McKenzie, the original medical findings immediately

after the injury in 2005 related primarily to the quadricep tendon tear with no

evidence of fracture in the medial compartment.   The medical findings revealed in

the MRI and arthroscopy nearly two years later in 2007 are a complex tear in the

medial meniscus and increased arthritis which are consistent with the claimant’s

age and pre-existing conditions rather than the injury which was successfully

repaired in 2005.  As noted by Dr. McKenzie, any opinion that the injury aggravated

the claimant’s pre-existing arthritis would be speculative.   The testimony of the

claimant and other credible evidence reveals that the claimant did not miss work for
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any substantial period of time during any of his treatment for his knee problems until

he underwent the total knee replacement in January of 2008.  Although Gregory

testified that he never returned to work after the knee replacement surgery, the

evidence reveals that the claimant was released by Dr. Newbern to return to work

on May 1, 2008.  Although Gregory continued to show improvement after the total

knee replacement, he did not return to work even though Newbern indicated that

he could work on restricted duties.   The evidence further reveals that Gregory

received short-term disability benefits from Tyson until April of 2008, long-term

disability benefits from April of 2008 until April of 2009, and began receiving social

security disability benefits in March of 2009.

After review and consideration of the testimony and medical records, I find

that the preponderance of the evidence fails to show that claimant’s need for a total

left knee replacement in January of 2008 was causally related to his work-related

accident of May 11, 2005.  Therefore, I find that the claimant has failed to prove that

he is entitled to additional medical or indemnity benefits.  In light of these findings,

it is not necessary for me to address the remaining issues in the case at this time.

      FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on May 11, 2005, when

the claimant sustained a compensable injury to his left knee.



Gregory - F700802 - 22 -

3. The claimant’s earnings were sufficient to entitle him to compensation

rates of $423.00 for temporary total disability benefits and $317.00 for

permanent partial disability benefits.

4. Respondent No. 1 accepted the claimant’s left knee injury as

compensable, paid temporary total disability benefits, medical

expenses, and paid a 19% permanent partial impairment rating to the

left lower extremity which was assigned January 12, 2007.

5. Respondent No. 1 has controverted the claimant’s total knee

replacement on January 24, 2008, and any benefits that flow

therefrom.

6. Respondent No. 1 has paid short term disability  and group health

benefits.

7.  Claimant has failed to prove by a preponderance of the evidence that

his need for additional medical treatment from Dr. Newbern,

specifically the total knee replacement on January 24, 2008, was

causally related to the compensable work-related injury of May 11,

2005.

8. Claimant has failed to prove by a preponderance of the evidence that

he is entitled  to any indemnity benefits associated with the January

24, 2008, total knee replacement.
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9. Claimant has failed to prove by a preponderance of the evidence that

he is entitled to temporary total disability benefits from January 24,

2008,  until a date yet to be determined.

10. Claimant has failed to prove that he is entitled to additional

permanent partial disability benefits.

11. Claimant has failed to prove that he is permanently and totally

disabled as a result of the compensable work-related injury of May

11, 2005.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


