
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F801292

KIM W. GLADDEN, EMPLOYEE CLAIMANT

GEORGIA-PACIFIC CORPORATION, 

EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT SERVICES,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 4, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

Claimant was represented by Mr. Steven R. McNeely, Attorney at Law,

Little Rock, Arkansas.

The respondents were represented by Ms. Betty J. Hardy, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 9, 2009, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted in this matter on

April 16, 2009, and a Prehearing Order was filed that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1" and made a part of the

record without objection, subject to any modifications made on the record at the

full hearing.

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.



KIM W. GLADDEN - F801292

-2-

2) The employee-employer-carrier relationship existed at all

relevant times, including December 12, 2007.

3) On December 12, 2007, the claimant sustained a

compensable neck injury.

4) Respondents have paid some benefits with regard to the

compensable neck injury, including but not limited to a 10%

impairment rating regarding the claimant's neck.

5) The claimant's compensation rates are $504.00 per week for

temporary total disability and $378.00 per week for

permanent partial disability.

6) W ith regard to the claimant's neck, the parties agree the

claimant reached maximum medical improvement on

February 10, 2009.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained compensable injuries to his

right and/or  left shoulders by specific incident on

December 12, 2007.

2) If compensability is overcome, claimant’s entitlement to

additional medical treatment, temporary total disability from

February 10, 2009, to a date yet to be determined, and

attorney fees must be addressed.

At the full hearing, the claimant contended the following:

1) That along with the neck injury, claimant sustained

compensable right shoulder and left shoulder injuries on

December 12, 2007.  Respondents accepted the neck injury

and have paid benefits, including a surgery and temporary

total disability on the neck claim.

2) Respondents have controverted additional medical care and

treatment for the shoulder injuries.  Claimant requested and
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was granted a change of physician to Dr. Pennington, who

referred the claimant to Dr. Lytle.  Dr. Lytle has recommended

surgery for the shoulder.  Claimant contends that he is

entitled to continued medical care and treatment of Dr. Lytle

for the right and left shoulder injuries sustained in the incident

on December 12, 2007.

3) If claimant prevails on the issues, claimant’s attorney is

entitled to a fee on this denial, should any indemnity benefits

follow.

4) Claimant contends he is entitled to temporary total disability

benefits from February 10, 2009, to a date yet to be

determined.

At the full hearing, the respondents contended the following:

1) Claimant has been provided all appropriate benefits to which

he is entitled.

2) Claimant's December 2007 injury was to his cervical spine. 

3) The treatment the claimant is seeking for his shoulders is not

reasonably necessary or causally related to his December 12,

2007, work-related injury.  

4) Pursuant to medical records, it was determined that the

claimant’s injury was for a cervical spine, for which medical

treatment was approved.  

5) Respondents contend that claimant’s shoulder complaints are

due to a preexisting condition rather than due to the

December 12, 2007, claim.

DISCUSSION

The claimant, age 45, began working for the respondent-employer on June 7,

2004, as a millwright.  The claimant sustained a compensable neck injury while working
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for the respondent employer on December 12, 2007.  The claimant testified as follows

regarding the incident that caused his admitted compensable neck injury:

A I was changing a gear on a raw oil dry fuel live bottom screw,
myself and on other employee. We took the taper lock out of the
center of the gear, he handled it.  I grabbed the gear, had oil all
over my gloves, turned to sit on the catwalk, slipped out of my
gloves, bounced, I tried to catch it and it snatched me down to the
catwalk, at which time I felt the pull in my upper back, neck and
shoulders.  

(T. pg. 19, lines 13-20)

The claimant contends that he also sustained bilateral shoulder injuries as a

result of the same incident described above that caused the claimant's compensable

neck injury.  The claimant testified that he immediately reported the incident to his

supervisor and was sent home to take over the counter medication and see if his

symptoms would subside.  The claimant testified that his pain did not subside and he

went to the Dallas County Medical Center emergency room.  The medical reports from

the Dallas County Medical Center found at Respondent's Exhibit 2, pages 68-75, show

that the claimant first reported to the Dallas County Medical Center with reports of pain

in his right shoulder and neck.  Following his treatment with the Dallas County Medical

Center, the claimant received treatment for his right shoulder from Drs. Payne,

Pennington, Schock, and physical therapy at South Arkansas Physical Rehabilitation.

An X-ray was conducted on the claimant's right shoulder at the Dallas County Medical

Center on December 13, 2007, which found “prominent inferior osteophyte mid clavicle.

Degenerative changes of the AC joint.  No definite evidence for acute findings.”  (R. Ex.
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2, pg. 68) January 17, 2008, an MRI was conducted on the claimant's right shoulder

which noted the claimant's prior rotator cuff tear and found the claimant had “no definite

tear of the rotator cuff.”

The claimant continued to have complaints of right shoulder pain and continued

to treat with Dr. Schock.  Ultimately, however Dr. Schock concluded that the claimant's

continuing pain was more due to his admittedly compensable cervical injury than to the

right shoulder.  Finally, on May 1, 2008, Dr. Schock found that the claimant did not

have any shoulder injury.  Dr. Schock's report from May 1, 2008, stated: “At this point,

Mr. Gladden is released from my care, as I do not think that he has a shoulder injury.

I believe his symptoms are consistent with the findings of the cervical disk injury, and

examination and radiological tests have shown the rotator cuff and shoulder to be

intact.”  (R. Ex. 2, pg. 116)

The claimant has also contended he sustained a compensable left shoulder

injury during the same incident which caused his admittedly compensable neck injury.

After receiving considerable treatment for his right shoulder and neck, the claimant

ultimately started receiving treatment for his left shoulder.  Dr. Lytle's report from

December 11, 2008, states: “Kim Gladden is a 44 years old male who complains of

bilateral shoulder pain.  The left side is worse.”  (R. Ex. 2, pp. 143-145)  Dr. Lytle

recommended an MRI of the claimant's left shoulder which was conducted and on

January 14, 2009, Dr. Lytle issued a report that stated he had reviewed the claimant's

left shoulder MRI that was conducted on December 18, 2008, which showed a “full
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thickness tear of the rotator cuff of the left shoulder with significant retraction.”  (R. Ex.

2, pp. 147-148)  With the results of the left shoulder MRI in hand, Dr. Lytle

recommended surgery on the claimant's left shoulder for rotator cuff tear repair.  Dr.

Lytle performed surgery on the claimant's left shoulder in January of 2009, from which

the claimant testified that he received significant improvement.

Q Dr. Lytle performed a surgery on you in January of 2009, on your
left shoulder.  Is that correct?

A Yes.

Q Did you get any improvement out of that surgery?

A Yes.

Q How have you been doing since January of 2009?

A I have good range of motion.  I still have considerable weakness.
He's got me on an exercise program that I do on my own, my own
rehabilitation, and I should be released to return to work July 6th.
I return to see him July 2nd and at that time I guess a final
determination will be made if I am ready to be released back to
work.

(T. pg. 29-30, lines 21-25 & 1-11)

The claimant was asked on cross examination if he had ever had any problems

with his left shoulder prior to December of 2007.  The claimant testified under oath that

he had not had any previous problems with his left shoulder.

Q But even before that you had had problems with your right and your left
shoulder, had you not?

A No.

Q Never had problems with your left or your right shoulder?
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A No.

Q Okay.  In fact, I think that is what you told me in your deposition, was it not?  I
specifically asked you have you ever had any treatment for your left shoulder
and you said no.  Do you remember that?

A Yes.

Q And I also asked you, have you ever had any pain or complaints with your left
shoulder before December of 2007, and you said no.  And that is your testimony
here today, is it not?

A Right.

(T. pg. 37, lines 6-21)

The medical records prior to December 2007, contained in the record herein show the

claimant did have reports of problems with both his left and right shoulders prior to the

December 2007 incident which caused his admittedly compensable cervical spine

injury.  The claimant contends that he sustained compensable injuries to both his left

and right shoulders by specific incident during the December 2007 event which caused

his compensable cervical spine  injury.  Respondents contend that any problem that

claimant does have with his shoulders preexisted the December 12, 2007, event which

caused his compensable neck injury.

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A.C.A. § 11-9-102(4)(A)(i) must be established:

(1)  proof by a preponderance of the evidence of an injury arising out of
and in the course of his employment ;
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(2)  proof by a preponderance of the evidence that the injury caused
internal or external physical harm to the body which required medical
services or resulted in disability or death.

(3) medical evidence supported by objective findings, as defined in Ark.
Code Ann. § 11-9-102(4)(D), establishing the existence and extent of the
injury; and

(4) proof by a preponderance of the evidence that the injury was caused
by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of a claim, compensation

must be denied.  Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

It is the exclusive function of the Commission to determine the credibility

of witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  The Commission is not

required to believe the testimony of the claimant or other witnesses, it may

accepted and translate into findings of fact only those portions of testimony it

deems worthy of belief.  Morelock v. Kearney Co., 48 Ark. App. 227, 894 S.W.2d

603 (1995).  It is important to note that the claimant's testimony is never

considered uncontroverted.  Lambert v. Gerber Products, 14 Ark. App. 88, 684

S.W.2d 842 (1995).  

The first injury to be addressed is the claimant's alleged right shoulder

injury.  A compensable injury must be established by medical evidence

supported by objective findings. A.C.A. § 11-9-102(4)(D) Objective findings are
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those findings which cannot come under the voluntary control of the patient.

A.C.A. § 11-9-102(16)(A)(i)  In this case, it is clear the claimant did have an

accident at work.  It is also stipulated that claimant sustained a compensable

neck injury, as a result of the event on December 12, 2007.  However, it is not

clear that the claimant sustained any objective findings of injury of a right

shoulder injury arising out of the December 12, 2007, incident.  The medical

records show that the claimant admitted that he had a previous rotator cuff

repair to his right shoulder in 2005.  After the December 12, 2007, incident

which caused the claimant's admittedly compensable cervical spine injury, an

X-ray was conducted on the claimant's right shoulder which showed

“degenerative changes of the AC joint.  No definite evidence for acute findings.”

(R. Ex. 2, pg. 74) 

After reviewing all the medical records regarding the claimant's right

shoulder, I find that there are no  new objective evidence of injury supported by

objective medical findings of the claimant's right shoulder after December 12,

2007.  I further give substantial weight to the claimant's treating physician for his

right shoulder, Dr. Schock, who stated: “I do not think that he has a shoulder

injury.”  (R. Ex. 2, pg. 116) The medical records show that the claimant did have

something going on within his right shoulder, but however I find those findings

to be consistent with the claimant's previous right rotator cuff repair from 2005.

Even if one were to assume that there are objective findings of injury to the
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claimant's right shoulder, I still find that the claimant has failed to prove by a

preponderance of the evidence that any injury to his right shoulder arose out of

and in the course of his employment with the respondents on December 12,

2007.  Therefore, I find that the claimant has failed to prove by a preponderance

of the evidence that he sustained a compensable right shoulder injury by

specific incident on December 12, 2007.

The claimant's request for a finding of a compensable left shoulder injury

arising out of and in the course of his employment with the respondents on

December 12, 2007, is a much closer call.  Much testimony was taken about

when the claimant first started having left shoulder problems, but the records

indicate that on January 17, 2008, less than one month after the injury the

claimant did show a problem with his left shoulder on Dr. Schock's patient

history found at page five of Claimant's Exhibit 1.  The claimant didn't receive

any significant treatment to his left shoulder for several months after his initial

visit with Dr. Schock; however, I find that was mainly attributable to all the other

problems he was having with his neck at that time and the left shoulder was put

on the back burner.  When the claimant ultimately was given an MRI by Dr. Lytle

of his left shoulder, it did show a significant rotator cuff tear.  Obviously, it is

clear that the claimant has objective medical findings supporting a left shoulder

injury.

What is not clear is whether the claimant's left shoulder injury arose out
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of and in the course of his employment with the respondents on December 12,

2007.  As stated above, it is the exclusive function of the Commission to

determine the credibility of the witnesses.  It cannot be overlooked that Mr.

Gladden was asked under oath whether he had ever had any problems with his

left shoulder before December 12, 2007.  Mr. Gladden stated under oath at the

full hearing and in his deposition that he had never had any problems with his

left shoulder.  (T. pg. 37, lines 6-21) The record shows that the claimant did

have problems with his left shoulder prior to December 12, 2007, as evidenced

in Respondent's Exhibit 2, pages two and ten.  The claimant's credibility also

comes into question when one reviews the deposition from Dr. Lytle contained

in Respondent's Exhibit 1.  Dr. Lytle testified in his deposition that the claimant

did not give him a history of any left shoulder complaints or problems prior to

December 12, 2007.

Q Okay.  Did he give you a history of having any kind of
complaints or problems with his left shoulder before
December the 12th of 2007?

A No, that's one of the points that he was so rigorous about
in saying, “My shoulder was fine.”

(R. Ex. 1, pg. 10, lines 8-12)

For some reason the claimant was not truthful in reporting his previous left

shoulder problems to Dr. Lytle and was not truthful at his June 9, 2009, full

hearing when questioned about any previous left shoulder problems.  When you

couple the claimant's credibility with the fact that he did not report left shoulder



KIM W. GLADDEN - F801292

-12-

problems when he reported to the emergency room on the day after the incident

and taking into consideration when the claimant reported his injury to the

Workers' Compensation Commission under Form AR-N, he only reported the

right shoulder injury, it gives rise to serious doubt as to whether the claimant's

left shoulder injury arose out of and in the course of his employment with the

respondents on December 12, 2007.

Taking all the facts and circumstances into consideration in this matter,

and the claimant's lack of credibility of the issue of previous left shoulder

problems, I find that claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable left shoulder injury arising out of and

in the course of his employment with the respondents on December 12, 2007.

The claimant has the burden of proof and has failed to meet his burden.

Therefore, claimant's request for a finding of a compensable left shoulder injury

is hereby denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.
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2) The stipulations agreed to by the parties and recited herein
are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of

the evidence that he sustained compensable injuries to

his left or right shoulders by specific incident on

December 12, 2007.

4) The other issues outlined herein are hereby rendered

moot.

ORDER

For the reasons discussed herein, this claim must be and hereby is,

respectfully denied.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


