
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F710285

KELLY GIBSON, EMPLOYEE  CLAIMANT

RICELAND FOODS, INC., EMPLOYER         RESPONDENT

LIBERTY MUTUAL INS. CO., CARRIER         RESPONDENT

OPINION FILED JULY 10, 2009

Hearing before the ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on May 1, 2009,
at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE R. THEODOR STRICKER, Attorney at Law,
Jonesboro, Arkansas.

Respondents represented by the HONORABLE RICHARD LUSBY, Attorney at Law,
Jonesboro, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On February 23, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Ms. Kelly Gibson - the claimant, and Mr. L. B. Minton, Jr., coupled with

medical reports and other documents comprise the record in this claim.
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DISCUSSION

Kelly Gibson, the claimant, with a date of birth of September 13, 1966, is a high school

graduate, commenced her employment with respondent-employer on June 8, 2004, as a laborer. 

Claimant ceased working for respondent-employer in October 2007, when her employment was

terminated. 

The testimony of the claimant reflects that during her employment with respondent-

employer she suffered several injuries, to include an injury to her right ankle as a result of a fall

from a ladder, severe carpal tunnel syndrom, and an injury to her neck.  It is the injury to her neck

which serves as the basis for the present claim before the Arkansas Workers’ Commission. In

describing the mechanics of her neck injury, the testimony of the claimant reflects:

I was in our catwalk area, on the bean floor; I was blowing 
down the equipment, and there’s a huge duct - piece of duct - there’s
several of them up there, and, for whatever reason, I just turned around
and hit it.  The first time, I clipped it right on my forehead, and it knocked
me down. (T. 10-11).

The claimant, who is 5'1" in height, testified that the duct work was “really low”.  The testimony

of the claimant reflects that the incident occurred in April 2006.

Regarding the reporting of the above incident to her supervisor - Eddie Minton, the

testimony of the claimant reflects:

Probably, when I went to break, I made a comment about a 
midgey (sic) building the place because I am so short and I hit my 
head. (T. 11).

Claimant maintains that she told her supervisor that she “hit” her head.  Claimant testified that she

hit her head several times following the initial April 2006, incident.  Regarding any subsequent

reporting, claimant asserts that she would make the comment “about a midget building the place
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frequently”. (T. 12).

The testimony of the claimant reflects that she was not sent for medical treatment by

respondents regarding any injury growing out to the blows to the duct work.  Claimant testified

that she went to a chiropractor for treatment.  The claimant paid the initial bill for the chiropractic

treatment and later Blue Cross/Blue Shield, her health insurer, paid part of it.  Claimant testified

that after going to her family doctor, Dr. Sloan, she was referred to a specialist, Dr. Chan, a

neurologist.  Claimant maintains that after the results of an MRI were obtained, Dr. Chan referred

her to Dr. Abraham, a Jonesboro neurosurgeon, for treatment of a herniated disc at C5-C6.

Claimant’s testimony reflects that Dr. Abraham performed a C5-C6 fusion in September

2007, in the treatment of her injury.  Claimant noted that her employment was terminated by

respondent-employer while she off work recuperating for the September 2007, cervical fusion

surgery.  Regarding her release by Dr. Abraham, the claimant testified:

He released me on October the 26th [2007] .  I had to go back to him 
in January for a final check-up, but I was released where, if I had a job, I
could have went - been released to go back to work. (T. 13).

Claimant assets that she continues to have problems with her neck.      

In outlining the basis for the nexus between her head blows on the duct work and the subsequent

cervical herniated disc claimant testified:

Because I never had a problem like that until I hit my head on the
duct work.  The way - I felt like a bobble-head.  Like my head was gonna
literally roll off my shoulders, and it would hurt, like I had a crick in my 
neck, all the time. (T. 14).

During cross-examination claimant acknowledged that knew Karen White, the plant nurse

at respondent-employer.  Further, claimant acknowledged that over the three (3) years of her
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employment with respondent-employer she had been in Ms. White’s office several times for a

variety of reasons.  Claimant concedes that in terms of her efforts to do the paperwork and initiate

a workers’ compensation claim and medical care regarding the present claim, she first went to Ms.

White’s office on July 31, 2007.  Claimant acknowledged that by the afore time, she had already

seen a chiropractor, as well as her family doctor and a neurologist, for her neck complaints.

Claimant’s testimony reflects that by the April 2006, date, she had worked for respondent-

employer approximately two (2) years and was familiar with the company policy of reporting an

on the job injury immediately to the supervisor.  Claimant concedes that the procedure included

going and reporting the injury to her supervisor, who then filled out an incident log, and then

sending her to the plant nurse.  Further, that once in the nurse’s office, workers’ compensation

forms are completed and processed.  

The claimant concedes that other than mentioning to Mr. Minton that the building must

have been built by midgets, nothing else in the above process occurred regarding her claim neck

injury.  Claimant acknowledged that she did not ask Mr. Minton to enter the incident log or to

seen the plant nurse. Between April 3, 2006, and July 31, 2007, the claimant did not ask anyone at

respondent-employer to sent her to a doctor for a work-related neck injury.  Although

knowledgeable of the reporting policies of respondent, claimant maintains there were impediments

to reporting the injury further than her supervisor:

We were just kind of discouraged from doing that, cause if 
you filed - if you got hurt too many times, they would eventually 
find a reason to terminate you. 

I knew that I would be terminated if I went every time I 
hit my head or fell off a ladder, I knew I’d be terminated. (T. 24-25).

While acknowledging the recent amended filing on her behalf reflecting the date of injury
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as April 3, 2006, claimant maintains that she does know when the incident occurred.  Claimant

acknowledged that during her deposition she testified that the incident occurred in March 2006. 

The claimant testified regarding the various dates that she had previously identified as the date of

occurrence:

I couldn’t remember exactly at that time, but, after I filed the
paperwork that you sent from the chiropractor, I knew that I had done
it a couple of weeks before I wen to him.  That’s why I went to him. (T. 19).

The claimant acknowledged that the above-referenced chiropractic report recited that she

had been suffering neck pain for 12 to 13 years.  Claimant distinguished her prior neck complaints

from that attributed to the work-incident by noting that the earlier complaints were muscular in

nature verus the later complaints, which was “in the bone”. (T. 20).  

Claimant acknowledged that she did not receive any medical treatment for her neck for

two (2) years following the occurrence.  Dr. Abraham performed the claimant’s cervical surgery. 

The operative note and discharge summary of September 27, 2007, of Dr. Abraham recites a

history of six (6) month of neck and left upper extremity pain of the claimant.  

The testimony reflects that the claimant had not been working in the plant since April

2007, when she went to see Ms. White, the plant nurse, at the end of July 2007.  The claimant

was on short-term disability at the time and undergoing treatment for some depression.  The

claimant remained out of the plant and unable to work due to the depression problems and

treatment received for same through the time she underwent surgery with Dr. Abraham.  

Claimant acknowledged that she applied for unemployment benefits following her release

by Dr. Abraham.  While receiving unemployment compensation benefits claimant went out and

made application to work at various places, however was not successful in obtaining employment. 



6

Claimant testified that she started receiving unemployment benefits in January 2008, and

continued to receive them for a period of 13 weeks.   

L. B. Minton, Jr., testified that in April 2006, he discharged the duties of supervisor at

Clean Rice for respondent-employer.  The claimant worked under the supervision of Mr. Minton.

At the time of the hearing Mr. Minton had not worked at respondent-employer for five (5)

months due to health reasons.  Mr. Minton described the respondent’s reporting procedure

regarding on-the-job injuries:

When a employee comes in and says that they’ve been injured
on the job, there’s an incident report that has to be filled out, detailing
what happened, where it happened, the time it happened. (T. 30).

In terms of the party responsible for completing/filling out the incident report, Mr. Minton’s

testimony reflects that the same is the supervisor to whom the reporting was made, adding:

Right.  Well, they could come to - at that time, there was two (2)
supervisors, the department manager, and a non-salaried foreman, and 
they could come to either one (1) of those people. (T. 30).

Mr. Minton testified that once the incident log was completed establishing documentation an

investigation is conducted to determine how the accident occurred in order to prevent it from

again happening.  Mr. Minton noted that injured employees are sent to Ms. Karen White, the

company nurse.

Mr. Minton denies that the claimant ever reported to him that she had hit her head on duct

work and hurt herself during the time frame of late 2005, early 2006, or April 2006.  Mr. Minton

maintains that has such a report been made to him he would have entered it in the incident log. 

Further, Mr. Minton testified that had the claimant indicated that she was hurt he would have sent

her to Ms. White, the plant nurse.
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During cross-examination, Mr. Minton denied that the claimant ever reported to him that

she had hit her head on duct work.  Further, Mr. Minton denied that the claimant ever commented

to him that the building was built by midgets.  Finally, Mr. Minton denies that the claimant ever

said that she had hurt her head or anything from the duct work.

The record reflects the presence of a April 14, 2006, Chiropractic Record of Dr. Michael

Ungerank, D.C., regarding the claimant.  The afore reflects, in pertinent part, under the entry

“Present Ailment”:

Neck; neck has been hurting for the past 12-13 years off & on, hit head
on a bar, that’s when it started.  Sleeps on her stomach, always has. pain
goes down into shoulders, hurts off & on all the time.  Lt knee hurts going
up or down stairs.

PROBABLE CAUSE     hit head on ban about 12-13 yrs ago.

ONSET   2 weeks,    DURATION   off & on    RECURRENCE   yes

PREVIOUS TREATMENT   NO DC (RX #1, p. 43).

The record reflects that the claimant received chiropractic treatments on April 14; 17; 19; 21; 26;

28, 2006, and on May 1, 2006.

On December 26, 2006, the claimant was seen by Dr. Kenneth Chan, D.O., at the NEA

Clinic - Neurology, pursuant to a referral by Dr. Tim Shown, in consultation for a complaint of

bilateral lower extremity numbness.  In the review of systems, the December 26, 2006, report

reflects positive for headaches, however was negative for neck pain.  Further, the report reflects

that the EMG/NCV study in November 2006 was a normal study.  Dr. Chan concluded the

December 26, 2006, report by noting that he would check further lab work and have the claimant

return in 3 to 4 weeks after her lab work was completed. (RX. #1, p. 44-46).



8

On March 28, 2007, the claimant was seen at the NEA Clinic - Rheumatology by Dr.

Beata Majewski pursuant to a referral by Dr. Tim Shown.  The March 28, 2007, report reflects, in

pertinent part:

HISTORY OF PRESENT ILLNESS: This is a 40 y/o woman who works
at Riceland who presented to Dr. Chan with complaints of foot pain.   She
underwent a neuropathy work-up, and nerve conduction studies were negative.
.   .   .   Rheumatoid factor was negative.  She has complaints of pain and
burning sensation and inability to walk because of pain in the bottom of the
feet.  She has not seen a podiatrist.  Medications so far have not been helping.
.   .   .  She has a mild degree of pain in the neck, right ankle, toes, and 
back. (RX. #1, p. 47).

The physical examination section of the report reflects, regarding the claimant’s neck, “supple, 

No lymphadenopathy. No thyromegaly”.   Fibromyalgia was one of the impressions of the 

claimant’s complaints identified in the March 28, 2007, report.  (RX. #1, p. 47-49).

On July 20, 2007, the claimant underwent an MRI scan of the cervical spine at the NEA

Clinic - Imaging Center pursuant to a referral of Dr. Chan.  The MRI scan disclosed the presence

of a moderate size disc herniation at C5-C6. (CX. #1, p. 1). 

 The claimant completed a Form N on July 31, 2007, regarding her neck and lower back. 

In providing a description of her injury in the Form N, claimant relayed that she has hit her “head

repeatedly on dust duct system” and that she had fallen of a ladder on another occasion.  (RX. #1,

p. 50).

The claimant was seen by Dr. Robert E. Abraham, a Jonesboro neurosurgeon, on

September 24, 2007, pursuant to a referral of Dr. Chan.  The September 24, 2007, clinic note

reflects, in pertinent part:

Ms. Gibson is a 41-year-old white female with a history of neck pain 
for the past six months.  She hit her head on some duct work and has
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had a feeling that she can not hold her head up.  Her hand and arms go
numb.  She has had a cervical MRI and EMG/NCV studies on both hands
which revealed CTR with the left being worse.

In the cervical spine she feels like “a bobble head”.  She only had occasional
neck pain going up to the ear on the left with certain head movements.  She
has numbness in both shoulders and shoulder blades.  She feels like she 
needs to brace her neck in order to keep it up.  She has some weakness in 
the L arm.  She has some pain with driving.

In the lumbar spine she is having problems bending with a feeling of numbness
in the lower extremities.  This has been going on for several months.  She 
first saw Dr. Chan in December of 2006 for tingling and numbness in both 
feet.  (CX #1, p. 2).

The physical examination of the claimant during the September 24, 2007, visit disclosed 

moderate muscle spasms in the cervical spine.  After noting his review of the cervical MRI, which

disclosed a C5-C6 HNP in the left paracentral area, Dr. Abraham assessed the claimant’s

complaint as left cervical radiculopathy. (CX. #1, p. 2-5).

On September 26, 2007, the claimant underwent an anterior cervical discectomy with

fusion, C5-6 with allograft bone and plates, under the care of Dr. Abraham.  The operative report

of the afore procedure reflects that the claimant had large left paracentral osteophytes with soft

disc material.(CX. #1, p. 6-7).  The claimant was seen by Dr. Abraham on October 26, 2007, one

month post op, and noted to be doing some housework with only minimum pain. (CX. #1, p. 10-

11).  

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On April 3, 2006, the relationship of employee-employer-carrier existed among 

the parties, at which time the claimant earned an average week wage of $435.20, generating

compensation benefit rates of $290.00/$218.00, for temporary total/permanent partial disability.

3. On April 3, 2006, the claimant did not sustain an injury arising out of and in the

course of her employment. 

CONCLUSIONS

The claimant asserts that she sustained an injury to her cervical spine arising out of and in

the course of her employment with respondents on or about April 3, 2006, which required

medical treatment and resulted in a period of total incapacitation.  Claimant seeks corresponding

temporary total disability and medical benefits as a result of the afore, as well as controverted

attorney fees.  Respondents take the position that the claimant did not sustain a compensable

injury as defined by the Arkansas Workers’ Compensation law arising out of and in the course of

her employment

Compensability.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.  To be entitled to workers’

compensation benefits as a result of a specific incident injury the claimant has the burden of

proving by a preponderance of the evidence that she suffered an accidental injury, identifiable by

time and place, that arose out of and in the course of her employment, caused internal or external

physical harm to her body and required medical services by medical evidence supported by
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objective findings.  Ark. Code Ann. §11-9-102 (4)(A)(i) (Supp. 2005); Kimbrell v. Arkansas

Department of Health, 66 Ark. App. 245, 989 S.W.2d 570 (1999).  Should a claimant fail to

establish by a preponderance of the evidence any of the requirements for establishing the

compensability of the claim, compensation must be denied.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In the instant claim, the claimant has failed to sustain her burden of proof by the requisite

burden of proof.  While the claimant asserts that she experienced repeated blows to the head as a

result of striking the duct work at work resulting in the subsequent cervical disc herination and

need for surgery, she maintains that the initial occurrence was on April 3, 2006.  In support of the

afore claimant points to the fact that she sought chiropractic treatment for her neck complaint

within two weeks of the occurrence.  The evidence dose disclose that the claimant was seen by

Dr. Michael Ungerank on April 14, 2006, for complaints of neck pain.  Further, while the claimant

recited a history of neck pain for 12 to 13 years, the chiropractic report does reflect a onset of “2

weeks”.  Nevertheless, the April 14, 2006, chiropractic report does not reflect that the claimant’s

neck complaint was the product of a work-related activities or accident.  Indeed, the probable

cause of the claimant’s neck pain recited in the April 14, 2006, chiropractic report is “hit head on

bar about 12-13 yrs ago”.

The last documentation of the claimant receiving treatment for her neck complaints

following the April 14, 2006, visit to Dr. Ungerank, D.O., was May 1, 2006.  While the claimant

was seen by Dr. Kenneth Chan, a Jonesboro neurologist, on December 26, 2006, pursuant to a

referral of Dr. Tim Shown, her chief complaint was bilateral lower extremity numbness.  The

December 26, 2006, report does not reflect that the claimant registered complaints regarding her
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neck during the visit to Dr. Chan.  Further, Dr. Chan’s physical examination of the claimant did

not yield complaints or objective findings regarding the claimant’s neck.

The claimant was seen by Dr. Beata Majewski, a Jonesboro rheumatologist, pursuant to a

referral of Dr. Shown, on March 28, 2007.  The claimant did not register complaints of neck pain

or relay a history of work-related neck injury during the afore.  Further, the physical examination

performed by Dr. Majewski did not yield complaints or objective findings relative to the

claimant’s neck. 

The first documentation of diagnostic studies geared specifically toward the claimant

cervical region contained in the record is the July 20, 2007, cervical MRI scan pursuant to the

referral of Dr. Chan.  Thereafter the claimant filed the Form AR-N on July 31, 2007, asserting a

work-related injury to her neck as a result of repeatedly hitting her head on duct work at work. 

The Form AR-N does not display a date of injury.  When seen by Dr. Robert E. Abraham, a

Jonesboro neurosurgeon, pursuant to the referral of Dr. Chan, the September 24, 2007, report of

the visit reflects a history of neck pain for the past six months attributable to the claimant hitting

her head on duct work at work.  Six months prior to the September 24, 2007,  visit to Dr.

Abraham would place the onset of the claimant’s neck pain in the March 2007, time frame.

The evidence in the record reflects that the claimant was out from work on short-term disability

for other complaints from April 19, 2007, through October 4, 2007. (RX. #1, p. 2-3).

The claimant asserts a specific incident injury as the basis for her claim for workers’

compensation benefits.  Although during the course of the present claim the claimant has offered

several dates as the date of the injury which gives rise to her claim with the last being April 3,

2006, the same is not fatal to her claim.  It is not a prerequisite to compensability that the claimant
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identify the precise date upon which an accidental injury occurred, but rather she must only prove

that the occurrence of the injury is capable of being identified.  Edens v. Superior Marble &

Glass, 346 Ark. 487, 58 S.W.3d 369 (2000).

In the instant claim, claimant asserts that she reported the injury to her supervisor, and on

more than one occasion.   The record reflects documented evidence corroborative of the policy of

respondent-employer regarding work-related incident/occurrences.  The evidence preponderates

that the claimant did not report an incident involving hitting her head on the duct work at work to

supervisory personnel of respondent in April 2006, or at any other point prior to the July 31,

2007, completion of the Form AR-N.     

The claimant has failed to sustain her burden of proof by a preponderance of the credible

evidence that she sustained an injury to her neck on or about April 3, 2006, arising out of and in

the course of her employment with respondents.  This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  


