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STATEMENT OF THE CASE

A hearing was conducted October 26, 2009, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on September 16,

2009, and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order, subject to amended contentions

addressing the applicable compensation rates as set out further below.  A copy of

the Prehearing Order was introduced as “Commission’s Exhibit 1” and made a part

of the record herein.

It was stipulated that the employment relationship existed between the
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parties at all relevant times, including June 27, 2007; that the claim was accepted

a compensable and that respondents have paid various benefits at the rates of

$280.00 per week for temporary total disability and $210.00 per week for permanent

partial disability; that respondents have controverted all benefits beyond those

previously paid, including the impairment rating assigned by Dr. Barry Baskin for

purposes of attorney’s fees.

By agreement of the parties, the following issues were presented for

determination:

1. Appropriate compensation rate, as well as whether the claimant was entitled
to underpayment of indemnity benefits.

2. Respondents’ responsibility for unpaid medical.

3. Respondents’ responsibility for continued medical treatment.

4. Claimant’s entitlement to additional disability benefits.

5. Respondents’ entitlement to an independent medical evaluation.

At the prehearing conference, the claimant contended, in summary, that her

average weekly wage was $490.00, which would entitle her to compensation rates

of $327.00 per week for temporary total disability and $245.00 per week for

permanent partial disability; that she was entitled to a lump sum payment of the

alleged underpayment; that she was entitled to additional medical treatment to

include medication management by her family physician, Dr. Absalom Tilley, which

remained unpaid, together with additional medical treatment recommended by Dr.
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Reza Shahim.  The claimant maintained that she went to Dr. Tilley at the direction

of respondents and thus respondents should be estopped from denying liability of

his unpaid medical bills; and that the additional medical treatment recommended

by Dr. Shahim was reasonably necessary and should remain the responsibility of

respondents.   The claimant contended that she was entitled to additional temporary

total disability after re-entering her healing period on February 3, 2009, and

continuing through an undetermined date; or, in the alternative, that she was

entitled to wage-loss disability in excess of the five percent (5%) impairment

assigned by Dr. Barry Baskin, a portion of which remained unpaid.  At the hearing,

the claimant’s attorney modified his contentions concerning the appropriate

compensation rates.  After recalculations of the  wage records, claimant contended

that the average weekly wage was $502.22, which would entitle her to

compensation rates of $335.00 per week for temporary total disability and $251.00

per week for permanent partial disability.  Claimant’s attorney submitted a trial brief

addressing the appropriate compensation rates.

The respondents contended that they had paid all appropriate benefits to

which the claimant was entitled, including an overpayment of a five percent (5%)

rating assessed by Dr. Baskin which respondents maintained was based upon

claimant’s pre-existing condition, and for which it was entitled to a credit if additional

benefits were awarded.  More specifically, respondents acknowledged that the

claimant injured her low back on June 27, 2007, while maintaining that it provided
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appropriate medical treatment by Dr. Thomas Ward, who noted muscle spasms and

sent the claimant for physical therapy.  Respondents contended that because of the

claimant’s continued subjective complaints, Dr. Ward then performed botox

injections which were ineffective.  Respondents pointed out that the claimant

underwent an MRI that showed mild disc bulges at L4-5 with  possible annular tear

and degenerative changes at L4-5 and L5-S1 which were subsequently shown to

be the same diagnostic results that the claimant had from an MRI that was

performed in July of 2002.  Respondents contended that the claimant underwent a

functional capacity evaluation and failed to give maximum effort.  Again,

respondents contended that the five percent (5%) rating assessed by Dr. Baskin

was based upon the claimant’s pre-existing condition and it should be entitled to a

credit for overpayment.  Respondents contended that further medical treatment was

not reasonable and/or necessary.  Finally, respondents pointed out that the

claimant was scheduled for an independent medical evaluation with Dr. Wayne

Bruffett for September 21, 2009, which the claimant was refusing to attend.   In

response, the claimant maintained that respondents do not have a right to direct

further evaluations by doctors of its choosing unless directed by the Commission.

At the hearing, respondents conceded that after reviewing the wage records

submitted for the fifty-two (52) weeks prior to the injury, the claimant’s average

weekly wage was $454.69, contending that her compensation rates should have
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been $303.00 per week for temporary total disability while stipulating that it had

underpaid the claimant by at least $1,455.90 for which it again requested a credit

against the five percent (5%) impairment which it paid prior to controverting the

impairment rating, together with all additional benefits.

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the October 26, 2009, hearing containing numerous

exhibits, together with the evidentiary deposition of Dr. Barry Baskin, introduced as

“Respondent’s Exhibit B” and retained in the Commission file in bound form.

Subsequent to the hearing, both parties submitted letter-briefs addressing how the

medical evidence supported their respective contentions.  The letter-briefs were

blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. On June 27, 2007, the claimant sustained a compensable low back injury



-6-

arising out of and during the course of her employment with Magna IV Color

Imaging, Inc., which was the result of a specific incident identifiable in time

and place of occurrence.

4. The claimant’s average weekly wage at the time of injury was $502.22, which

would entitle her to compensation rates of $335.00 per week for temporary

total disability and $251.00 per week for permanent partial disability.  The

claimant was paid 63.3 weeks of temporary total disability.  Accordingly, the

claimant was underpaid $55.00 per week for a total of $3,481.50 in

temporary total disability.

5. Respondents are responsible for the outstanding medical treatment provided

by claimant’s family physician, Dr. Absalom Tilley, which remained unpaid,

as well as continued reasonably necessary medical treatment to include

medication management provided by Dr. Tilley which was at the direction

and approval of respondents.

6. The claimant has failed to prove, by a preponderance of the credible

evidence, that the medical treatment recommended by Dr. Reza Shahim,

specifically, a lumbar facet rhizotomy is reasonably necessary medical

treatment as related to the claimant’s compensable injury.

7. The claimant’s healing period ended on or before September 15, 2008.

8. The claimant has failed to prove that she is entitled to additional temporary

total disability benefits after September 15, 2008.
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9. The claimant has failed to prove that the five percent (5%) permanent

impairment assessed by Dr. Barry Baskin is related to the June 27, 2007,

injury.  Rather, a preponderance of the evidence reflects that the impairment

rating assigned by Dr. Baskin is related to the claimant’s pre-existing

condition.  Accordingly, respondents are entitled to a credit in the amount of

$4,725.00, representing the five percent (5%) permanent impairment

previously paid.  Because the claimant is entitled to a lump sum payment of

$3,481.50, representing the underpayment of temporary total disability,

respondents are entitled to a future credit against any possible indemnity

benefits in the amount of $1,243.50.

10. The claimant has failed to prove that she sustained any impairment and/or

wage-loss disability as the result of her June 27, 2007, admitted injury.

11. The issue of respondents’ entitlement to an independent medical evaluation

was not raised in a timely manner.  Further, in view of the foregoing, said

issue is rendered moot.

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

Admittedly, it is undisputed that the claimant sustained a compensable back injury

as the result of a specific incident identifiable in time and place of occurrence on

June 27, 2007.  The incident aggravated the claimant’s pre-existing back condition.

Although the claimant specifically denied having any prior low back problems while
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maintaining that any prior injuries and/or physical problems were related to her

cervical spine, the medical evidence is clearly inconsistent with the claimant’s

assertion.  The record reflects that the claimant failed and/or refused to mention her

prior low back problems to any of her medical providers.  I did not find the claimant

to be a credible witness.  As will be set out further below, the medical evidence, as

well as the claimant’s course of conduct is inconsistent with her claim for additional

disability benefits.  The record reflects that respondents exercised good faith in

meeting its obligations under our workers’ compensation laws by providing the

claimant with prompt reasonably necessary medical treatment at all times until it

discovered, based upon diagnostic testing, that the objective findings in the medical

evidence which supported a five percent (5%) impairment assessed by Dr. Barry

Baskin were identical to the objective findings following the claimant’s prior injury.

At that point, respondents controverted all benefits beyond those previously paid,

as well as liability for the impairment rating.

The claimant, Gina K. George, testified in her own behalf.  The claimant is

forty-three (43) years old.  She has a high school education.  The claimant was

hired by the employer in 2004.  The claimant worked in the bindery as bindery

helper.  Her duties consisted of filling orders which required lifting.  The claimant

stated that she was required to lift any were from one (1) pound up to approximately

seventy (70) pounds.  On June 27, 2007, the claimant reported injuring her back

while lifting to her supervisor, Adam McElroy.  The claimant was told to sit down
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and rest.  After she reported difficulty getting up, she was taken by ambulance to

the St. Vincent Emergency Room in Little Rock, Arkansas.  The claimant next came

under the care and treatment of Dr. Absalom Tilley, her primary care physician at

the Sheridan Family Clinic.  The treatment was approved by the employer.  Dr.

Tilley recommended physical therapy.  The physical therapist observed severe

muscle spasms.  In addition, the claimant reported losing feeling in her right lower

extremity, causing her to fall on several occasions The claimant was subsequently

referred to Dr. Thomas Ward, a pain management specialist.  In May, 2008, the

claimant was referred by the respondent-insurance carrier to Dr. Barry Baskin who

ran various diagnostic tests and treated the claimant through September 15, 2008,

at which time he released her with a five percent (5%) permanent impairment rating.

The claimant last saw Dr. Baskin on February 3, 2009, at which time he reaffirmed

his impairment rating and had no further recommendations other than prescription

medications.  The record reflects that the claimant next saw Dr. Reza Shahim

following petition for a change of physician.  Dr. Shahim has recommended that the

claimant under go a lumbar facet rhizotomy which respondents have resisted based

upon Dr. Baskin’s opinion that the medical evidence suggests that the claimant’s

permanent impairment is related to her pre-existing condition.  Further, Dr. Baskin

has opined that the recommended treatment would not improve the claimant’s

condition.  

On direct-examination, the claimant denied having sustained any prior low
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back injuries.  She admitted sustaining a neck injury as the result of a motor vehicle

accident in 2001 while contending that any medical treatment received through

2003 was related to continued cervical problems rather than any back problems.

The claimant has not returned to any gainful employment since the injury on June

27, 2007.  The claimant admitted that she had not looked for any work because of

chronic pain.  On further examination, the claimant stated that the outstanding

medical bills from Dr. Tilley’s office for treatment during July and August, 2007,

remained unpaid.  It is undisputed that at the time of the claimant’s injury, she was

earning $11.75 per hour under a contract of hire to work forty (40) hours per week.

The claimant admitted that there were weeks that she worked less than forty (40)

hours per week which is consistent with the payroll records.  However, as will be set

out below, the claimant’s average weekly wage is not based upon averaging her

gross wages over the last fifty-two (52) weeks of employment.  

On cross-examination, the claimant acknowledged that she filed for

unemployment benefits on May 29, 2009.  She conceded that her physical condition

did not change between Dr. Baskin’s release on September 15, 2008, and her

application for unemployment compensation.  She further acknowledged that

neither Dr. Baskin nor Dr. Shahim had issued any reports placing physical

restrictions on her activities.  On further cross-examination, the claimant admitted

that during her discovery deposition, she denied experiencing any back problems

following her motor vehicle accident.  However, the medical records from the
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Sheridan Family Clinic reflect frequent complaints of low back pain.  The claimant

was prescribed medications to treat her low back.  In addition, diagnostic studies

were performed specifically on the claimant’s low back, reflecting continuing

complaints of low back problems.  In fact, the medical evidence reflects long-

standing and continuing complaints of low back problems through the end of 2003.

Suffice it to say that the claimant repeatedly failed and/or refused to disclose her

prior low back problems to any of the medical providers after June 27, 2007, and

was untruthful during her discovery deposition when questioned about prior injuries

involving her back.  In addition, the claimant’s course of conduct is inconsistent with

her claim.  The record reflects that the claimant has made multiple trips to the state

of Florida to take care of her sister-in-law.  A functional capacity evaluation ordered

by Dr. Baskin reflects that the claimant gave an unreliable effort during the

evaluation.  The most logical conclusion for the claimant’s failure to disclose prior

physical problems involving her low back is to obtain monetary gain.  In my opinion,

the claimant is not a credible witness.

ADJUDICATION

Ark. Code Ann. §11-9-518 (Repl. 2002) provides:

(a)(1)     Compensation shall be computed on the average weekly wage earned by
the employee under the contract of hire in force at the time of the accident and in
no case shall be computed on less than a full-time work week in the employment.

(2)     Where the injured employee was working on a piece basis, the average
weekly wage shall be determined by dividing the earnings of the employee by the
number of hours required to earn the wages during the period not to exceed fifty-
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two (52) weeks preceding the week in which the accident occurred and by
multiplying this hourly wage by the number of hours in a full-time work week in the
employment.

(b)     Overtime earnings are to be added to the regular weekly wages and shall be
computed by dividing the overtime earnings by the number of weeks worked by the
employee in the same employment under the contract of hire in force at the time of
the accident, not to exceed a period of fifty-two (52) weeks preceding the accident.
(c)     If, because of exceptional circumstances, the average weekly wage cannot
be fairly and justly determined by the above formulas, the Commission may
determine the average weekly wage by a method that is just and fair to all parties
concerned.

It is undisputed that the claimant earned $11.75 per hour at the time of her

admitted injury.  Accordingly, based upon a full-time work week, the claimant’s

average weekly wage was $470.00.  However, the statute also provides that

overtime earnings are to be included in the calculation of the average weekly wage.

Specifically, the average weekly overtime earnings of the fifty-two (52) weeks

preceding the injury are to be added to the regular weekly wages.  According to the

payroll records introduced as “Claimant’s Exhibit B, pp.1-6,” in the year preceding

the injury, the claimant earned a total of $1,675.51 in overtime earnings, for a

weekly average of $32.22.  Adding the overtime to the claimant’s regular wages

produces a final, average weekly wage of $502.22, entitling the claimant to

compensation rates of $335.00 per week for temporary total disability and $251.00

per week for permanent partial disability.

Respondents calculated the claimant’s average weekly wage by simply

averaging her fifty-two (52) week earning record.  At the hearing, respondents
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conceded that it underpaid the claimant by at least $1,455.90, but, once again,

respondents’ calculations were based upon a fifty-two (52) week average and failed

to add the overtime to a full-time work week.  It was not appropriate for respondents

to calculate the average weekly wage to include weeks that the claimant missed

work.  Given the expressed requirements of the statute, which are to be strictly

construed, the evidence of record supports the contentions of claimant’s attorney.

Accordingly, I find that the claimant’s average weekly wage was $502.22, entitling

her to a compensation rate of $335.00 per week for temporary total disability.

Although respondents have underpaid the claimant $3,481.50 in temporary total

disability, for reasons set out further below, it has paid the claimant $4,725.00 in

permanent impairment benefits which it did not own and, accordingly, is entitled to

a credit based upon the indemnity benefits paid, to date.

MEDICAL TREATMENT

The claimant has requested additional medical treatment to include

medication management by her family physician, Dr. Absalom Tilley, including

outstanding medical bills (Cl. Ex. C), as well as continued medical treatment.

Concerning the unpaid medicals, I find that the medical treatment provided

by Dr. Tilley was directed by respondents and that respondents should be estopped

from denying liability of Dr. Tilley’s treatment.

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.
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Ark. Code Ann. §11-9-508(a)(Repl. 2002); American Greeting Corp. v. Garey, 61

Ark. App. 17, 963 S.W.2d 613 (1998).  Injured employees must provide that medical

services are reasonably necessary by a preponderance of the evidence; however,

those services may include that necessary to accurately diagnose the nature and

extent of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3)(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); See Artex Hydrophonics, Inc. v. Pipin, 8 Ark. App. 200, 649

S.W.2d 845 (1983). 

I find that the claimant is entitled to additional medical treatment in the form

of medication management to treat her symptoms.  In my opinion, such treatment

is reasonably necessary.

The claimant is also requesting additional medical treatment recommended

by Dr. Reza Shahim in the form if a facet rhizotomy.  The evidentiary deposition of

Dr. Barry Baskin was taken at the instance of respondents and introduced as

“Respondents’ Exhibit B.”  It must be noted that Dr. Baskin was the claimant’s

authorized treating physician beginning on or about May 29, 2008, and continuing

through February 3, 2009, which was the date of his last examination.  Dr. Baskin

has performed numerous physical examinations, as well as ordered a variety of

diagnostic testing.  Dr. Baskin went into great detail about the inconsistencies in the
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claimant’s examinations and testing and her verbal complaints.  In particular, Dr.

Baskin evaluated the claimant for permanent impairment on September 15, 2008.

He noted a positive Waddell’s, which are exams that show non-organic complaints

of pain.  He felt the positive Waddell’s raised suspicions that the claimant was

feigning her injury or malingering.  (Resp. Ex. B, p.12)   Dr. Baskin further testified

that the claimant had no objective findings.  (Resp. Ex. B,  p.13)  In fact, Dr. Baskin

went ahead and ordered a bone scan, which was negative for any low back

problems.  Moreover, he noted that the claimant’s exam from a neurological

standpoint was normal.  (Resp. Ex. B, pp.14 and 15).

Dr. Baskin then sent the claimant for a Functional Capacity Evaluation

(FCE).  Dr. Baskin indicated that one of the reasons he sent the claimant for the

FCE was to determine whether it would confirm his clinical examinations.  He stated

that the results of the FCE showed that the claimant gave an unreliable effort

throughout the evaluation process, indicating that the claimant was exhibiting self-

limiting behavior.  Dr. Baskin candidly stated that he was not surprised that the

claimant had an invalid FCE.  (Resp. Ex. B, pp.20-22)

It must be noted that the claimant testified that she frequently fell because

of her leg giving way.  The claimant complained to Dr. Baskin about leg weakness.

Dr. Baskin testified that the MRI showed no evidence of any nerve root

compression.  Moreover, there was no correlation between what was found on the

MRI or in Dr. Baskin’s clinical examination and the claimant’s complaints of leg
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weakness.  Dr. Baskin, emphatically stated that there was no explanation for the

claimant’s complaints of leg weakness.  (Resp. Ex. B, pp.16-17)

As previously pointed out, Dr. Baskin released the claimant on September

15, 2008, with a five percent (5%) impairment rating.  Dr. Baskin re-examined the

claimant on February 3, 2009, and testified that there was no change in the

claimant’s physical examination, noting that she still had exaggerated pain

response.  Dr. Baskin also stated that had he felt a facet injection or facet rhizotomy

would have been of benefit, he would have ordered it himself, while maintaining that

because the claimant was two (2) years post-injury, he would expect no

improvement.  He agreed with Dr. Shahim’s statement to the nurse case manager

that “he doubted conservative treatment would be of much benefit to the claimant.”

(Resp. Ex. B, p.63)

The record reflects that the respondents exercised good faith in meeting its

obligations under our workers’ compensation laws by providing the claimant with

prompt, reasonably necessary medical treatment.  Dr. Ward treated the claimant

for several months without the claimant reporting any improvement.  Dr. Baskin

offered significant treatment without the claimant reporting improvement.

Admittedly, Dr. Shahim offered the claimant a form of treatment, specifically, a facet

rhizotomy.  However, Dr. Shahim was never provided with the results of the

claimant’s FCE.  Further, the claimant failed to provide Dr. Shahim with a history of

her prior back injury.  As noted above, and discussed further below, the basis for
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Dr. Shahim’s recommendations for treatment are related to an annular tear which

existed long before the immediate claim.  It is undetermined whether Dr. Shahim

would have made the same recommendations had he been provided a full and

accurate history.  In view of the foregoing, it is herein concluded that the claimant

has failed to prove, by a preponderance of the evidence, that further medical

treatment in the form of a facet rhizotomy is reasonably necessary medical

treatment.  The claimant reached maximum medical improvement on or before

September 15, 2008.  Dr. Baskin credibly testified that the claimant’s subjective

complaints were not in line with her objective examination.  The claimant’s objective

examination was completely normal during Dr. Baskin’s last examination.  Dr.

Baskin’s clinical examination reflecting a positive Waddell’s, the invalid FCE, and

Dr. Baskin’s opinion that the claimant was exhibiting symptom magnification,

outweigh the recommendations of Dr. Shahim which is based primarily upon the

claimant’s subjective complaints.  

ADDITIONAL DISABILITY BENEFITS

The claimant contended that she was entitled to additional temporary total

disability after re-entering her healing period on February 3, 2009, and continuing

through  an  undetermined  date, or, in the alternative, that she was entitled to

wage-loss disability in excess of the five percent (5%) impairment assigned by Dr.

Baskin.  The claimant’s contentions are not supported by either the law or the facts.

Temporary total disability is that period within the healing period in which an
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employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate her ability to engage in any gainful employment.  The claimant bears the

burden of proving both that she remains within her healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo v.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).

Again, the claimant’s healing period ended on or before September 15, 2008.

There is no credible evidence that the claimant entered into a new healing period

or underwent a change in her physical condition.  Indeed, at the hearing, the

claimant testified that no doctor had placed any restrictions on her physical

activities.  The record reflects that the claimant filed a claim for unemployment

compensation, holding herself out as being able to work.  The claimant has failed

to prove that she is totally disabled within the meaning of the Arkansas workers’

compensation laws.  

Alternatively, the claimant contends that she is entitled to wage-loss

disability in excess of the five percent (5%) impairment assigned by Dr. Baskin.

Permanent disability benefits can only be awarded upon a determination that
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the compensable injury was the major cause of the disability or impairment.  A.C.A.

§11-9-102(4)(F)(ii)(A) “Major cause” means “more than fifty percent (50%) of the

cause and a finding of major cause shall be established according to a

preponderance of the evidence.”  A.C.A. §11-9-102(14)

Admittedly, Dr. Baskin initially assigned the claimant a five percent (5%)

impairment rating based on a disc bulge and annular tear.  Again, respondents

showed good faith in meeting its obligations by accepting, and paying, the

impairment rating assigned by Dr. Baskin.  However, diagnostic studies of the

claimant’s prior injury reflect that the claimant exhibited the same objective findings

following her prior motor vehicle accident.  Moreover, the record reflects that the

claimant failed and/or refused to provide an accurate history of her prior physical

problems to any of her treating physicians.  

At the time of the claimant’s deposition, she testified that she had no prior

back problems.  Moreover, she gave Dr. Baskin and Dr. Shahim both the same

history of no prior back problems.  Also, Dr. Ward’s records had no indication of any

prior back problems.  At the hearing, the respondents read from the claimant’s

deposition where she denied having any prior low back problems and, in fact,

denied any low back problems from a prior motor vehicle accident.  Prior to Dr.

Baskin’s deposition, the respondents obtained medical records from the Sheridan

Family Clinic.  The claimant was involved in a motor vehicle accident on November

28, 2001.  The claimant continued to claim at the hearing that her problems were
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actually in the neck and not the low back.  However, it is obvious from a review of

the medical records that the claimant’s complaints included low back pain.  In fact,

in November, 2001, she was prescribed Flexeril, Naprosyn, and Darvocet.

In July, 2002, the claimant was still being seen for complaints of back pain

and was trying to claim that it was her neck, yet, they ordered a CT scan and MRI

of  the  low back.  The MRI showed an annular tear and central disc protrusion at

L4-5.  Dr. Baskin testified in his deposition that the two (2) MRI scans were virtually

the same.  (Resp. Ex. B, p.28)

During August, 2002, the claimant was seen for right hip pain, which is

similar to the claimant’s complaints at this time.  Two (2) years after her motor

vehicle accident, the claimant was still in seeing the doctor for what is described as

“chronic low back pain” and was still receiving Darvocet for pain.  There is no

mention in these records of her neck, simply her low back.  Obviously, that would

have been her reason for taking the Darvocet.  The claimant also testified at the

hearing that she was taking Darvocet two (2) to three (3) times per day, though she

claims it was for her neck, which is not in line with the medical records.

Dr. Baskin felt that the annular tear was related to the claimant’s motor

vehicle accident, not her work injury.  He stated that the five percent (5%) rating he

initially gave the claimant was based on the history of no prior back problems and

he had an MRI that showed an annular tear.  He went on to state that due to the

medical records showing chronic low back problems and the fact that the claimant’s
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MRI scans were virtually the same in 2002 as it was when he saw the claimant in

2008, he felt there was no evidence of permanent impairment.  (Resp. Ex. B, p.30)

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

she is entitled to additional indemnity benefits.

RESPONDENTS’ ENTITLEMENT TO I.M.E.

The only remaining issue is whether respondents have an absolute right to

an independent medical evaluation by a doctor of its choosing.  In view of the



-22-

foregoing findings and conclusion, this issue is rendered moot.

AWARD

Respondent, Cincinnati Insurance Company, is hereby directed and ordered

to pay all outstanding medical expenses including, but not limited to the outstanding

bills from Dr. Absalom Tilley, together with additional medical treatment in the form

of medication management necessary to maintain the claimant’s physical condition.

The additional medical treatment recommended by Dr. Reza Shahim is hereby

denied and dismissed.

Because respondents, after taking a credit for overpayment of permanent

impairment, are not responsible for additional indemnity benefits, a statutory

attorney’s fee is not warranted under the provisions of A.C.A. §11-9-715.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


