
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F710946

LARRY GATRELL, EMPLOYEE CLAIMANT

AVERITT EXPRESS, INC., EMPLOYER RESPONDENT

ESIS INSURANCE, CARRIER RESPONDENT

OPINION FILED JULY 23, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on April 24, 2009
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock,
Arkansas..

Respondents represented by the HONORABLE  BETTY HARDY, Attorney at Law, Little Rock,
Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

permanent partial disability benefits for wage loss and attorney’s fees.

At issue is whether or not the claimant has sustained a loss of earning capacity as defined by

Ark. Code Ann. §11-9-522.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, A.C.A. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on October 3, 2007 at

which time the claimant sustained a compensable injury at a compensation rate of $504.00/$378.00.

Medical expenses, temporary total disability benefits, and a 12% rating to the body as a whole as

assessed by Dr. Adametz in his report of August 29, 2008 have been accepted.  Dr. Adametz also

recommended a lifting restriction of 40 pounds.  At the time of his injury, the claimant was a truck

driver earning an average weekly wage of $961.43.  When he returned to work after back surgery,

he was assigned an administrative position at reduced wages.
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The claimant contends he is entitled to additional indemnity benefits for wage loss as he is

earning less since he returned to work after the compensable injury.  On the day of the hearing, the

parties advised the Commission of a dispute in the calculation of post-injury wages (Tr. p. 3-6, 17-

19).

The respondents contend all appropriate benefits have been paid.  The compensable injury is

not the major cause of any wage loss disability.  The claimant suffers from preexisting conditions

(June 13, 2002 back injury with a 12% rating and 50 pound restriction from Dr. Adametz).  The

claimant also has transferable skills which would allow him to make more money with another

employer.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant was the only witness to testify at the hearing. 

The claimant, age 53 (D.O.B. July 12, 1955), has a high school education.  His work history

includes jobs managing a farm, storage warehouse, and tire company which he co-owned.  He is

experienced in hiring, assigning work schedules, and handling paperwork, (Tr. p. 25-28).

The claimant began work for the respondent-employer in April, 1998, and was still employed

there at the time of the hearing.  He was hired to drive a truck, delivering freight weighing up 150

pounds, (Tr. p. 9-10, 22).  He earned $20.00 an hour with overtime or an average weekly wage of

$961.00, (Tr. p. 16, 18, 37).

The claimant’s health history includes two back injuries in 2002 and 2007, both of which were

treated by Dr. Adametz, who assigned 12% permanent anatomical impairment ratings for each

surgery (for a total of 24%).  After the first back injury, the claimant returned to his pre-injury

delivery job, (Tr. p. 12-13, 22-23).

After the second injury (Tr. p. 13-15) and surgery on March 10, 2008, the claimant was

accommodated with light duty, sweeping the floor, picking up trash, and other tasks as assigned by
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his supervisor.  Eventually, the claimant returned to work in an administrative position, (answering

the phone and handling billing),  because of his work restriction prohibiting lifting over 40 pounds.

The claimant now earns $12.00 an hour with no overtime for an average weekly wage of $500.00

(Tr. p. 15-18, 32).  

The carrier has not offered a rehabilitation evaluation to assess the claimant’s employment

options and develop a plan for re-employment at pre-injury wages, (Tr. p. 33, 35-36).  The claimant

testified there are other jobs at Averitt that would pay more but there are no vacancies (Tr. p. 29-34).

The claimant remains symptomatic and takes medication for back pain prescribed by his family

physician (Tr. 19-21, 23-24).

MEDICAL EVIDENCE

  I am only interested in narrative reports that explain the diagnosis, prognosis, work

restrictions, impairment or other information that supports the parties’ contentions.  The respondents

submitted an exhibit packet of 147 pages but no abstract.  The exhibits begin seven years prior to the

work-related injury with the claimant’s appendectomy.  The packet also contains redundant

information, raw test data, and administrative hospital forms.  Ms. Hardy has ignored repeated

admonitions to actually read and redact irrelevant documents collated by her paralegal or secretary.

Burdening the transcript with irrelevant material slows down the review of transcripts (the

Administrative Law Judges do not have support staff) and contributes to wasteful transcript costs.

The claimant was diagnosed with an extruded disc fragment on the right at L4-5 and

degeneration at L5-S1 based on a June 17, 2002 MRI scan.  Dr. Adametz commented, “I will actually

end up doing a decompression all the way from the L3-4 down to L4-5 and remove this large disc

fragment” (see his report of July 24, 2002).  Surgery was performed on August 22, 2002 and Dr.

Adametz released the claimant to return to work with a 50 pound weight restriction and an 8%

impairment rating (see his reports of September 20, 2002, November 22, 2002, and January 10,

2003).  The claimant told Dr. Adametz that his employer would not take him back with restrictions.

It should also be noted that the claimant’s CDL certification shows no restrictions.
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On February 10, 2004 a CT scan was performed based on the claimant’s complaints of left

lower quadrant pain.  He was diagnosed with spondylolisthesis at L5-S1 and severe degenerative

disease.  Dr. Aniel House prescribed medication for back pain.  An MRI scan, taken August 10, 2005,

revealed mild canal narrowing and moderate bilateral foraminal narrowing at L4-5 due to

degenerative changes.

On January 18, 2007 the claimant had another CT scan for complaints of right sided

abdominal pain.  An incidental finding was spondylolysis and spondylolisthesis at L4-5 with

degenerative changes at L4-5 and L5-S1.

On October 3, 2007 the claimant reported back and right leg symptoms and was treated by

Dr. Covington.  A October 19, 2007 MRI scan revealed anterolisthesis of L4-L5 with pars

interarticularis defects at L4, mild anterior subluxation at L5-S1, and severe foraminal narrowing at

L4-L5.

The claimant returned to Dr. Adametz November 27, 2007 who commented, “He had an MRI

scan.  This reveals a 25% spondylolisthesis at L4-5 and a terrible degenerative disc with some minimal

spondylolisthesis at L5-S1... he needs a fusion there at L4-5 and L5-S1.”

Dr. Adametz’s report of December 11, 2007:
He’s been on light duty but actually they have not let
him work, so he’s been off work now for awhile.  I
reviewed his MRI scan again, and he does have a
spondylolisthesis at L4-5 and at L5-S1 with some
nerve root compression.  His pain is worse on the right
and there are very prominent disc protrusions all the
way across.

XXX

Dr. Adametz’s report of December 21, 2007:
Because Mr. Gatrell was doing well and doing a
physical job up until this current injury, I believe that
the current injury is greater than 50% of the reason for
further treatment necessary (sic) including the fusion.

The carrier then sent the claimant to Dr. Reginald Rutherford for an “independent” medical

examination.  Insurance companies do not distinguish between their roster of doctors and physicians
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chosen by the Commission pursuant to Ark. Code Ann. §11-9-511.  On January 23, 2008,  Dr.

Rutherford came to the obvious conclusion that because spondylolisthesis was not present on the

2002 MRI scan, it was not a preexisting condition.

The carrier approved Dr. Adametz’s March 10, 2008 surgery (fusion L4-5 to sacrum) for

spondylolisthesis at L4-5 and L5-S1 with degenerative disc disease and a lateral disc herniation on

the right at L4-5 with nerve root compression.  In June, 2008 the claimant complained of pain while

performing light duty.  Dr. Adametz released the claimant on July  22, 2008 with a forty pound

weight limitation.  He assessed a 12% rating on August 29, 2008.

FINDINGS & CONCLUSIONS

After the compensable injury, the claimant returned to work for the respondent-employer at

reduced wages.  I find the respondents’ inclusion of temporary partial disability benefits in his post-

injury wages  presents an unrealistic picture of the claimant’s loss of earning capacity.  The claimant’s

wage reduction is significant enough to entitle him to an award.

Wage loss is the degree to which the compensable injury has affected the claimant’s earning

capacity.  The extent of disability is a question of fact for the Commission.  Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The Commission is charged

with assessing wage loss on a case by case basis.  Factors to be considered in assessing wage loss

include the claimant’s, age, education, work experience, medical evidence and other matters which

may reasonably be expected to affect the workers’ future earning power such as motivation, post-

injury income, bone fide job offers, credibility, or voluntary termination.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984),  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), and Oller v.

Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  The award of wage loss is

not a mathematical formula but a judicial determination based on the Commission’s knowledge of

industrial demands, limitations, and requirements, Henson v. General Electric, 99 Ark. App. 129, 257

S.W.3d 908 (2008).
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The respondents have not provided the claimant with employment within his work restrictions

commensurate with his pre-injury wages pursuant to Ark. Code Ann. §11-9-522.  The claimant seems

to be a capable gentleman with valuable work experience.  However, he is now older with extensive

back surgery,  requiring medication that prevents him from driving and while he was assessed work

restrictions for both injuries, it is the present injury that is the major cause of his disability.  Therefore,

I find the claimant is entitled to an award for loss of earning capacity.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on October 3, 2007 at which time the claimant
sustained a compensable back injury at a compensation
rate of $504.00/$378.00.  Medical expenses,
temporary total disability benefits, and a 12% rating to
the body as a whole have been accepted.

2. The claimant returned to full duty as a truck driver
after a 2002 back injury with the respondent-employer.
After the 2007 injury the respondent-employer offered
the claimant an administrative job (due to work
restrictions) at reduced wages.

3. Based on the claimant’s age, education, work
experience, and injury I find he has sustained wage
loss in the amount of 50% in addition to his
anatomical impairment rating.  The 2007 injury is the
major cause of his disability.

4. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

5. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
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amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire Insurance

Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                          
ELIZABETH W. HOGAN
Administrative Law Judge


