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Hearing before Administrative Law Judge Barbara W. Webb on May 27, 2009, in
Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. J. Mark White, Attorney at Law, Bryant,
Arkansas.

The respondents were represented by Mr. Curtis L. Nebben, Attorney at Law,
Fayetteville, Arkansas. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on May 27, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on March 10, 2009.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at the

hearing.  A copy of the Pre-hearing Order was made Commission Exhibit No. 1 to

the hearing record.  The following stipulations as submitted by the parties and the

Pre-hearing Order as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed at all relevant times.
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3. The claimant earned an average weekly wage of $440.00, which

would entitle her to a compensation rate for temporary total disability

of $293.00 and a permanent partial disability rate of $220.00.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Compensability of claimant’s alleged injuries.

2. If found compensable, claimant’s entitlement to medical and

indemnity benefits.

3. Notice of injury.

4. Controversion and attorney’s fees.

5. Claimant reserved all other issues, including the issue of permanent

benefits.

The record consists of a one volume transcript of the May 27, 2009, hearing

consisting of the testimony of the claimant, Elwanda Carol Garth, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (Medical records with index); Claimant’s Exhibit No.

2 (Non-medical records); Claimant’s Exhibit No. 3 (Air Quality Reports and

Additional Documents); Claimant’s Exhibit No. 4 (Deposition of Elwanda Carol

Garth - May 7, 2009); Respondents’ Exhibit No. 1 (AR-C Form).

In addition, I have blue-backed a copy of the Respondents’ post-hearing brief

filed on June 5, 2009, which is incorporated into the record of this proceeding. 
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FACTUAL BACKGROUND

The claimant, Carol Garth, is 56 years old (DOB: Sept. 10, 1953).  She has

a Bachelor of Arts degree and pursued additional years of higher education towards

a Masters Degree.  Her primary work experience has been in accounting in retail

sales.  She testified that she suffered from asthma as a child, but that she did not

have any childhood memories of the problem except what she had been told by her

mother.  She was also told that she had outgrown it.  In 1991, she had the flu which

resulted in a reoccurrence of the asthma condition.  She explained that if she had

any kind of infection, her asthma would “flare up” causing her some slight wheezing

until the infection cleared up.  Otherwise her immune system would control the

asthma.  She also experienced difficulty in breathing, soreness in her ribs and back,

and occasionally some coughing.  From the time of her flu in the early 90's, she

remained on maintenance drugs for approximately four to five years.  She

experienced two attacks where she felt like she was basically suffocating for a few

seconds.  

Garth began working at Wal-Mart in April of 2002 as a cashier on the sales

floor.  After 90 days, she was transferred into the cash office based on her

qualifications.  From 2002-2005, she had no problems and took no medications for

her asthma.  She worked in the same office consisting of two rooms.  She explained

that the office was often cold and very comfortable.  She explained that they began

a remodel of the office at Christmas in 2005.  They installed new counter tops,

flooring, linoleum, paint, and cork-boards.  She testified that after the remodel, the
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office was a great deal warmer than in the past.  She was not aware of any work

performed on the heating, ventilation, or air-conditioning systems related to that

office.  In February or March, she began to have more sinus and respiratory

problems and some problems with her asthma which she thought would eventually

clear up.  Garth testified that her condition continued to worsen.  At that time she

had no reason to believe that it was her work environment causing her problems

and there was no discernible odor.     She went to her family doctor and was started

on a regimen of medications for the asthma and infections.  She explained that she

continued to get worse and was in the doctor’s office every week in 2007. Garth

testified that she moved to a new home to avoid contact with dust mites, her only

significant allergen.  She also began receiving shots daily for dust mites.    She

testified that after undergoing some tests for allergies and her immune system, it

became apparent to her that her work environment was causing her asthma flare-

ups.  She testified that the doctors were unable to identify any other cause for the

aggravation of her asthma and infections other than her work environment.    

Her work space consisted of two small rooms which were each

approximately 15-20 feet by 10-15 feet.  After the remodel, the room was extremely

hot.  She explained that she had to keep the inner door shut between the offices for

security reasons, but that it got so hot that they allowed them to keep the door

open.  After she became aware that the work environment was making her sick, she

met with Brian Younts, the store manager, on Saturday, December 7, 2007.  He told

her that he would get the HVAC people to check the temperature and notify the
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home office if the problem continued.  She returned to work the next week and was

told that HVAC people had been there.  She testified that there was a horrible odor,

like mold and mildew, for the next two to three days.  She became sick immediately

and missed over a week of work.  She went to the doctor daily for antibiotics.  She

met with the store manager and the market manager.  She was asked to fill out an

ADA form for a reasonable accommodation.  Garth testified that Wal-Mart did

environmental testing.  She obtained a copy of the report from OSHA.  

She obtained an intermittent FMLA leave in June of 2007 because she had

been given a verbal warning about her number of absences and tardies.  She used

all but eight hours of the 12 weeks of leave from June 2007 until March of 2008.

Her last date of employment with Wal-Mart was April 7, 2008.   She was fired.

Garth testified that she believed it was her work environment that aggravated her

asthma because she became sicker and sicker over an extended period of time and

that two of the four specialists and her primary care physician contended it was due

to infections from her work environment that caused her asthma to get worse.  After

she was terminated, she has only had two sinus infections in over a year and does

not use any asthma medication at all.  At Christmas of 2005, she was only taking

a blood pressure pill.  By Christmas of 2007, she had a double-sided make-up bag

full of medications and was receiving a daily antibiotic shot and a steroid shot.  She

currently takes medications for blood pressure, anti-inflammatory for her knees,

pain pills and Xanax for stress.  She has not had to use her inhaler since she left

Wal-Mart.  She notified Brian Yount, the store manager, and Mark Sheldon, the
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market manager, by e-mail as soon as her allergist told her that his conclusion was

that her work environment was responsible for her problems.  She recalled that

Brian e-mailed her back and told her that he would meet with her on Saturday,

December 15, 2007.  She did not file her workers’ compensation claim until April 10,

2008, because she was hopeful that the situation would be fixed and she would be

well again.  She explained that as time went on and she was still sick and they

wanted to take her out of the job she loved, it became apparent to her that they

didn’t care that she was sick.  She filed a previous claim with Wal-Mart after she

hurt her back when she fell out of new chairs placed in the office.  She received

medical treatment bu did not miss any work. 

Her only pet at home is a seven pound chihuahua that she has had since

January or February of 1999.  She explained that she has had no health problems

related to her asthma since she changed jobs and that the only thing that has

changed is her work environment.    

On cross-examination, Garth testified that she had been instructed to report

all work-related injuries immediately during her orientation at Wal-Mart and had

previously done that when she had the incident with the chair.  The bills for this

problem were submitted to health insurance directly by her doctors.  She testified

that she did not submit them to Wal-Mart because she did not know that her

problem was work-related.  She did not file her claim for benefits until after she had

been terminated for theft which she denied.  She also filed an American Disabilities

Act claim with the EEOC and a claim with OSHA.  She admitted that she testified
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in her deposition that she was first diagnosed with asthma in 1991 or 1992, but had

told Dr. Matthews in 2007 that she had a lifelong history of asthma, including severe

asthma as a child.

Garth testified that in February or March of 2008 she did not want to move

from the cash room even though she was aware that the environment was causing

the alleged respiratory problems and infections.  She was informed that Wal-Mart

had lowered the temperature in the cash room after she complained.  

She currently works at the State Department of Health and her condition has

resolved since she no longer works for Wal-Mart.  She explained that she denied

the theft allegations and that there was no proof because she did not do it. She

received unemployment benefits after full disclosure and no criminal charges were

filed against her by Wal-Mart.  She testified that she used the open-door policy at

Wal-Mart to contact the Director of Environmental Services at the home office and

was fired for the alleged stealing approximately a week later.  In light of this, she did

not appeal her termination.  She testified that she did not want to work in another

part of the store because the other positions would have required her to stand eight

hours a night except for breaks or lunches or would have involved lifting and

stocking.  She did not believe that she was physically able to go onto the floor but

was allowed to sit down in the cash office.  She explained that the lack of oxygen

due to her asthma caused her to have diminished strength.  She testified that she

had paid over $2000.00 in co-pays.  She explained that at the time in 1991, her

flare-up problems were mild but in 2006-2008, her condition became life-
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threatening.  She testified that she told Wal-Mart that she could not physically

perform the other jobs offered to her on the floor and when they insisted, she told

them that FMLA protected her.  She explained that she had a minor in human

resources management so that she knew her rights.  She did not request any

further accommodations, but that Wal-Mart did not offer her any other

accommodations.

Medical records reveal that the claimant was initially under the care of Dr.

Pickett in April of 2007 for her asthma condition.  She was also treated in May,

2007, for abdominal pain and in August through October of  2007, for sinusitis,

bronchitis, and other respiratory problems.  On November 19, 2007, she was

referred by Dr. Pickett to Dr. Joseph Matthews for an allergy consultation.  She

underwent allergy testing.  In his report dated December 6, 2007, Dr. Matthews

notes that

She has a life history of asthma.  As a child she had severe asthma
with a recurrence of this problem in 1991 following a flu infection.
There was some remission and then last year in the fall she began to
experience symptoms of asthma as well as nasal and ocular allergies.

From his testing, he concluded that the spirogram clearly reveals an asthmatic

condition with a restrictive component both of which respond to bronchodilator and

the results of her allergy skin testing which reveal one large positive reaction to

dust mite.  He concluded that she suffered from chronic sinus disease caused by

dust mite sensitivity with resulting severe asthma.  He recommended that she

purchase a HEPA filter for her bedroom and dust mite proof covers for her bedding.
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He put her on an inhaler and other prescription medication, including allergy

injections.  In January of 2008, the claimant requested reasonable accommodation

under the Americans with Disabilities Act based on her diagnosis of asthma.  She

was also referred to Dr. Alexander Orsini, a cardiologist, to be evaluated for

dyspnea, tachycardia, and lower extremity edema.  She was placed on cardizem

and a significant number of other prescription medications.  On January 7, 2008,

Garth was evaluated by Dr. Gail McCracken, a pulmonary specialist.  McCracken

notes that the claimant had asthma as a child but had not had any problems with

her asthma until 2006.  She noted that she worked at Wal-Mart and that in 2005

there was a remodeling that occurred that was finished in 2006.  Garth reported that

she required multiple courses of antibiotics, steroids, and treatment for acid reflux.

She reported recurring infections and her allergy to dust mites.  She was diagnosed

with asthmatic bronchitis, occupational exposure to a remodeling in which she

worsened, requiring increased medication which then flared acid reflux,

tachycardia, hypertension, recurring lung infections, arthritis, among other health

problems.  Dr. McCracken advised the claimant that she would send a letter to Wal-

Mart to resolve the exposure in the setting or transfer Garth to a different store.  On

January 21, 2008, Dr. Matthews reported that he had seen Garth on December 31,

2007, for follow-up.  He noted that he was in complete agreement of having her

seen by Dr. Gail McCracken. On February 4, 2008, Dr. Matthews wrote to Dr.

Pickett noting that he had seen Garth on January 15, 2008, for a follow-up.  He

noted that “she works in an environment where apparently there is some problem
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with the air quality.”  He notes that Garth reported that the room was now hot and

oppressive.  He observed that he was not sure exactly what had been done by the

employer to correct the situation, but hoped she could be moved to another area

where the temperature and humidity was more stable.  He opined “I suspect we will

have to take her out of the workplace for a period of time to see if she improves

clinically. . . . We have found no evidence of immune suppression or abnormalities

to explain her condition other than a possible environmental problem.”  He noted

that he would continue with injections.  She returned for follow-up on March 17,

2008.  At that time, Dr. Matthews noted that she had improved with continued use

of her medications and injections.  On April 23, 2008, a chart note from Pulmonary

Associates reflects that Garth needed to have a repeat CT scan of her chest but

was financially unable to get the CT because she had been fired from her job and

did not have insurance.  On July 23, 2008, Dr. Pickett wrote that the claimant had

experienced 

relatively few health problems in the last 3-6 mo.  She has only been
seen every 6-8 weeks for check-ups.  She reports that she is not
currently experiencing any significant asthma symptoms and is not on
any medications for this condition.

Attendance records from Wal-Mart reflect that the claimant began missing

work in September of 2006.  She applied and received FMLA on June 4, 2007.  She

continued to miss work until April of 2008.   She sought reasonable accommodation

under the Americans with Disabilities Act on December 2, 2007, as a result of her
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“sinus infections, bronchial infections, respiratory infections, chronic reoccurring

infections, asthma, and anything contributing to severeness of asthma.”

Records also reflect that in February of 2008, Wal-Mart authorized ATC

Associates, Inc., “ATC”, to perform an indoor air quality inspection to determine if

mold was present in the Cash Office located within the Wal-Mart building on

Baseline Road in Little Rock, Arkansas.  The study was prompted by Garth’s

complaints along with a specific incident of a discharge of an aerosol cleaner that

triggered a reaction in several employees on the evening of January 19, 2008.  The

report concluded that the samples collected from the Cash Office did not indicate

that indoor mold reservoirs or amplification sites were present. “Surface sampling

did identify the presence of very light quantities of various mold types on the HVAC

supply and return vents which is likely the result of the normal accumulation of mold

spores from the dust that is deposited on surfaces over time.”  They noted that the

Cash Office was lacking in air exchange coupled with slightly elevated room

temperatures for the small area which resulted in elevated carbon dioxide levels

compared to other areas of the store.  Temperatures were adjusted on mid-day

January 30, 2008, which increased air exchange and reduced carbon dioxide

levels.  The report recommended that the reduced temperature settings should be

maintained and that the accumulation of dust observed on supply and air vents and

adjacent building components in the Cash Office be properly cleaned to prevent the

distribution of dust into the ambient air. 

DISCUSSION
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The claimant contends that she was an employee of the respondent

employer at all relevant times from December 2005 through April 2008; that

beginning in the spring of 2006, she began having recurrent respiratory infections

and an aggravation of her pre-existing asthma; that when she began to suspect

these symptoms were related to her work, she promptly notified her supervisor; that

she incurred medical expenses and missed time from work due to these illnesses;

that the symptoms resolved after the termination of her employment in April 2008;

that these illnesses constituted a compensable gradual-onset injury or occupational

disease; that she is entitled to medical and indemnity benefits for the same; and

that she is entitled to attorney’s fees as provided by law.

The respondents contend the claimant did not sustain an injury arising out

of and in the course of her employment as defined by the Arkansas Workers’

Compensation Act.  In addition, the respondents state affirmatively that if the

claimant did in fact sustain a compensable injury, which is specifically denied, the

claimant failed to give notice of any alleged injury until the filing of the AR-C on or

about April 11, 2008, and is barred from receiving benefits prior to that date. 

I. COMPENSABILITY

A “compensable injury” is defined as an accidental injury... arising out of and

in the course of employment....” Ark. Code Ann. §11-9-102(4)(A)(i) (Supp. 2003).

“Arising out of the employment” refers to the origin or cause of the accident and the

phrase “in the course of employment’ refers to the time, place and circumstances
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under which the injury occurred.  Gerber Products v. McDonald, 15 Ark. App. 226,

692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection

exist between the injury and the employment. The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks. J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

A compensable injury does not include an “injury which was inflicted upon

the employee at a time when employment services were not being performed ....”

Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2003). An employee is performing

“employment services” when he or she “is doing something that is generally

required by his or her employer.”  White v. Georgia-Pacific Corp., 339 Ark. 474,

478, 6 S.W.3d 98, 100 (1999). The test for determining whether the employee was

performing employment services at the time of the injury is “whether the injury

occurred within the time and space boundaries of the employment, when the

employee [was] carrying out the employer’s purpose or advancing the employer’s

interest directly or indirectly.” Pifer v. Single Source Transp., 347 Ark. 851, 69

S.W.3d 1 (2002).

Ark. Code Ann. § 11-9-102 provides that in order for a claimant to prove a

gradual onset claim, she must show by a preponderance of the evidence several

factors.  However, under the provisions, respiratory infections and asthma are not
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one of the listed conditions.  Therefore, this claim must fall under the occupational

disease provisions of the Arkansas Workers’ Compensation Act.   

Ark. Code Ann. § 11-9-601, provides in relevant part that:

(e)(1)(A) “Occupational disease”, as used in this chapter, unless the
context otherwise requires, means any disease that results in
disability or death and arises out of and in the course of the
occupation or employment of the employee or naturally follows or
unavoidably results from an injury as that term is defined in this
chapter.
(B)  However, a causal connection between the occupation or
employment and the occupational disease must be established by a
preponderance of the evidence.

* * *
(3)  No compensation shall be payable for any ordinary
disease of life to which the general public is exposed. . . .
(g)(1) An employer shall not be liable for any
compensation for an occupational disease unless:
(A) The disease is due to the nature of an employment in
which the hazards of the disease actually exist and are
characteristic thereof and peculiar to the trade, occupation,
process, or employment and is actually incurred in his or her
employment . . . .

The fact that the general public may contract a disease is not controlling; the

test of compensability is whether the nature of the employment exposes the worker

to a greater risk of the disease than the risk experienced by the general public or

workers in other employments.  Osmose Wood Preserving v. Jones, 40 Ark. App.

190, 843 S.W.2d 875 (1992).   An occupational disease is characteristic of an

occupation, process, or employment where there is a recognizable link between the

nature of the job performed and an increased risk in contracting the occupational

disease in question.  Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d

841 (1984).



Garth - F803409 - 15 -

Medical evidence is not ordinarily required to prove causation, i.e. a

connection between an injury and the claimant’s employment, Wal-Mart v. Van

Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion is offered

on causation, the opinion must be stated within a reasonable degree of medical

certainty.  This medical opinion must do more than state that the causal relationship

between the work and the injury is a possibility.  While the Supreme Court has not

required the Doctor’s medical opinions be absolute or stated in “magic words”, the

Court has held that where the only evidence of a causal connection is a speculative

and indefinite medical opinion, it is insufficient to meet the claimant’s burden of

proving causation.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79 S.W.3d  414,

(2002).  The Commission is not bound by a doctor’s opinion which is based largely

on facts related to him by the claimant where there is no sufficient independent

knowledge upon which to corroborate the claimant’s claim.  Roberts v. Leo-Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402(1983).  

In the instant case, the claimant suffered from a lifetime of asthma and

breathing problems.  These problems existed prior to the renovations to the Cash

Office where she worked.  The claimant admitted that between 2002 and 2006, she

had prescriptions for maintenance drugs for her asthma and had experienced flare-

ups of her asthma condition. The evidence establishes that the store was

remodeled between Christmas of 2005 and April of 2006.  However, a review of the

medical evidence in this case reflects that the claimant first sought treatment for her
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asthma problems in April of 2007, more than a year after the remodeling project had

occurred.  After the claimant first reported her condition as work-related in January

of 2008, an air quality study was performed.  While the lack of air exchange

resulted in elevated carbon dioxide levels in the Cash Office from the rest of the

store, the study revealed that there was no indoor mold reservoirs or growth sites.

Surface sampling indicated “very light” quantities of various mold types in the HVAC

supply and return vents as a result of the normal accumulation of mold spores from

the dust that is deposited on surfaces over time.  Both of these findings were

quickly resolved by increasing the air temperature in the room which occurred in

mid-January and cleaning the supply and return air vents and adjacent building

components to prevent distribution of dust into the air. 

In the instant case, there are no doctor’s reports which state that the

claimant’s asthma, respiratory problems, acid reflux, or pulmonary issues are

related to her work environment.  The doctors simply rely on the history provided

by the claimant and speculate that her “environment” may be causing the problem

since they have found no other explanation.   However, the claimant testified and

the medical records corroborate that her asthma condition could be brought on by

any type of infection such as the flu or sinus condition.  To conclude that the flare-

ups of claimant’s asthma was related to her job is conjecture and speculation.

Conjecture and speculation, even if plausible, cannot take the place of proof.  Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena
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Constr. Co., et al v. Herndon, 264 Ark. 79,575 S.W.2d 15 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).     

In a similar case where the claimant alleged she suffered from occupational

asthma, the Full Commission found that the claimant clearly failed to meet her

burden of proof by establishing the causal connection between her condition and

her employment.  Cooper  v. Textron, 2005 AWCC 31 (F213354 February 14,

2005).  In Cooper, the claimant had also suffered from breathing problems for years

prior to the renovation of the Arkansas Gazette Building.  Id. The Commission also

noted that the medical evidence revealed that there were other potential causes of

her problems such as smoking and acid reflux.  Id. Finally, the Commission noted

that although the presence of dust was not disputed, the experts found no air

quality or working condition violations. Id.  

Likewise in the present case, Garth suffered respiratory problems for years

prior to the renovations of Wal-Mart.  Similarly, the medical evidence revealed other

potential causes of the problems.  Finally, the air quality study revealed there were

no significant air quality problems.  Moreover, although the claimant contended that

her rapid heartbeat was caused by the increased carbon dioxide, the medical

records revealed that the tachycardia was actually brought on by the various

medications which resolved when the medications were changed.

Finally, the fact that the claimant did not file her claim until after she was

terminated and refused the accommodation offered by Wal-Mart to work in a

different location raises further doubt regarding the claimant’s credibility.
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Since I have found that the claimant has failed to prove a compensable

injury, it is not necessary for me to address any remaining issues.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed at all relevant times.

3. The claimant earned an average weekly wage of $440.00, which

would entitle her to a compensation rate for temporary total disability

of $293.00 and a permanent partial disability rate of $220.00.

4. Respondents have controverted this claim in its entirety.

5. The claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable injury.

6. The claimant has failed to prove by a preponderance of the evidence

that her asthma and other health problems were caused or related to

her work environment.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                    
BARBARA WEBB
Administrative Law Judge
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