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The claimant was represented by Mr. Steven R. McNeely, Attorney at Law, Little
Rock, Arkansas.

The respondents were represented by Mr. Jarrod S. Parrish, Attorney at Law,  Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 13, 2009, before

Administrative Law Judge Barbara Webb. A Pre-hearing Order was entered in this

case on December 30, 2008.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

August 4, 2008, when the claimant contends he sustained a

compensable back injury.

3. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues presented at the hearing were:

1. Compensability of claimant’s alleged August 4, 2008, back injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

3. Controversion and attorney’s fees.

4. The claimant reserves all other issues.

The record consists of a one volume transcript of the March 13, 2009

hearing, consisting of the testimony of Steve Shuck, Dale Fuller, Rhonda Michelle

Fuller, and Catherine Cannatella, and all documentary evidence consisting of

Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Medical

records); Claimant’s Exhibit No. 2 (Medical Bills with index); Respondents’ Exhibit

No. 1 (Medical and non-medical records); Respondents’ Exhibit No. 2 (Letter dated

2-11-09).

At the hearing, respondents’ counsel objected to the introduction of Page 11

of Claimant’s Exhibit No. 1 (Letter from Dr. P.B. Simpson) unless Respondents’

Exhibit No. 2 (Letter from McNeeley to Dr. Simpson) was also admitted into

evidence.  McNeeley objected to the introduction of Respondents’ Exhibit No. 2 on

the basis that the letter was work product requesting a narrative report from Dr.
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Simpson and that it was not disclosed within the seven-day rule.  Noting that the

Commission is not bound by the rules of evidence and the documents are relevant

to the issues before this Commission, I find that both Claimant’s Exhibit No. 1 and

Respondents’ Exhibit No. 2 will be received into evidence.  

CONTENTIONS

The claimant contends that he sustained a compensable back injury on

August 4, 2008, while in the course and scope of his employment; that respondents

have controverted this claim in its entirety; that the claimant is entitled to all

reasonable and necessary medical treatment, including the medical care and

treatment of Dr. James E. Young and his recommendations, including an MRI

obtained at Jefferson Regional Medical Center, and the medical care and treatment

given by Dr. P.B. Simpson; that the claimant is entitled to temporary total disability

benefits from the date of August 5, 2008, to a date yet to be determined; and that

if claimant prevails on the medical issues, claimant’s attorney is entitled to a fee on

this denial, should any indemnity benefits follow.

The respondents contend that the claimant did not suffer a compensable

injury on August 4, 2008, while working for Millar, Inc.  The respondents contend

the medical documentation does not support a compensable injury nor does it

support entitlement to temporary total disability benefits in the event a compensable

injury is found.
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SUMMARY OF THE EVIDENCE

Steven Shuck was called to testify by the claimant.  He is a project manager

at Millar, Incorporated.  He has worked for Millar for approximately twenty-four

years.  Millar is a civil construction company that builds bridges and roads.  He has

known Fuller all of his life and worked with him on and off for twenty years.  He was

Fuller’s supervisor in August of 2008.  He testified that Fuller called him on the

morning of August 5, 2008, and told him that his back and kidneys were hurting and

that he was going to go to the doctor.  Fuller did not mention any incident at work

the day before.  Shuck was aware that Fuller had been having problems with his

kidneys and prostrate for the six months prior to August 4, 2008, but was not aware

of any prior back problems.  Shuck called Fuller later that evening and asked what

happened.  Fuller told Shuck that the doctor told Fuller that he needed to get rid of

his kidney stones, his back was swelling, and that he should take it easy for a few

days.  Fuller took the rest of the week off.  On Sunday, Shuck called Fuller to see

if he was feeling better and needed a ride to work.  Fuller told him that he was

worse and was going to the doctor on Monday.  On Monday, Fuller told him that the

doctor said he needed to get on “workman comp” for his back.  Shuck asked him

if he hurt his back at work.  Fuller responded that he really didn’t know where he

hurt his back, but that the only thing he could think of was when he pulled the pin

out of the diesel tank.  Based on Fuller’s report, Shuck contacted his supervisor and

filled out an accident report.  Shuck explained that Fuller’s co-workers reported that

they did not witness anything.  Shuck recalled that the claimant hurt his back trying
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to pull the lid out of the septic tank at his home in an earlier incident but was not

aware that Fuller had any prior back problems in 2008.  

Dale Fuller is fifty-eight years old (d.o.b. January 11, 1951).  He completed

the sixth grade.  He is married and has one son and a daughter-in-law.  Prior to

working for Millar, Fuller worked primarily in farming and construction.  His job

duties at Millar included running heavy equipment.  Fuller testified that he was

working his regular shift from 7:00 a.m. until 3:30 p.m. on August 4, 2008.  He

described the incident, as follows:

I was trying to unhook a diesel tank from a front end of a backhoe,
and I was snatching the pin, and it – the ground was unlevel and the
pin was hard to get out, and I must have snatched it seven, eight, ten
times, but I finally got it snatched out, and then I felt a sharp pain
down my right leg and – and my right side, but it – it went just about
as fast as it come, so I didn’t think much about it until I got home.
And then when I got home it sure enough went to hurting and aching,
and I told my wife I was going to try to get through the night and as
soon as a clinic was open, I would be there, and I did.  I was there the
following morning as soon as it opened.

He explained that he could not bend over and was having sharp pain in his

back and down his legs.  He had no prior problems with his back except when his

kidney stones “acted up”, but he was still able to work.  He has had kidney stones

approximately 10 to 12 times.  He recalled a prior incident ten years earlier when

he hurt his back picking up a tank, but explained that it only lasted a week and was

not as serious as this injury.  He testified that he still suffers from muscle spasms,

swelling, and a continuous aching and burning which bothers him when he is not

sitting still.  He has not worked since August 4, 2008.  He can no longer fish or do
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the things he used to do.  He testified that a typical day is miserable because he

can’t walk or stand on his legs for any time at all without pressure and pain on his

back.  The pain is located in the lower part of his back on the right side close to his

hip.  He does not have insurance.  He lives with his son because his house is in

bad shape and he has no income.  

On cross-examination, Fuller admitted that he remains on medication for

kidney stones and that he had kidney stones in August of 2008.  He also drew

workers’ compensation for a low back injury in 1997.  He reported that injury to

Steve Shuck, his supervisor, because he knew it was a work-related injury.  He

explained that he did not report the August 2008 incident to Steve on his ride home

that night because his back wasn’t hurting him at the time.  He reported it the next

morning.  Fuller acknowledged that he was involved in a motor vehicle accident 12

years earlier and was pinned under the car.  He was injured while working for Alice

Sidney 20 years earlier when a piece of equipment fell and broke his foot.  He

received a small settlement out of an earlier vehicle wreck involving a cotton bale.

He testified that he did not testify about these earlier accidents or injuries at his

deposition because he did not understand the questions.  He agreed  that he

sought medical treatment in 1999 for right hip and back pain as a result of

continuing pain from a twenty-year old hip injury.  He agreed that he sought medical

treatment in June of 2007 with low back pain and an inability to stand for more than

five or ten minutes.  He also sought treatment on August 4, 2008, for removal of a

lesion on his rear end, and returned to modified duty on that day.  He explained that
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the pain started when he was coming out of the bathroom at his home and going

into his living room.  He did not tell his co-workers that he had hurt his back.  He did

not tell his wife that night that he hurt his back at work.  He told Shuck the next

morning that he hurt his back from pulling the pin.  He testified that he told Dr.

Young that he hurt his back pulling the pin and did not recall telling him that he was

hurt by driving heavy equipment which made his pain worse.   He did not recall that

he was diagnosed with degenerative back disease.  He admitted he filed his claim

in August or September of 2008.  He was deposed in December of 2008, and told

the attorney about the pin incident.  He could not explain why the first medical

record to mention the pin incident was dated February 3, 2009.  He agreed that the

pin was similar to a six or seven inch bolt which weighed no more than three or four

pounds.  He currently takes pain medication.  He cannot read so he does not know

what the medicine bottles are labeled.  He agreed that he has done a little hunting

since August of 2008.  He killed two deer with a rifle this year.  He has hunted three

or four times, but explained he finally had to quit hunting.  He explained that the pin

could weigh up to a couple hundred pounds if it was in a bind and that it was in a

bind when he snatched it and felt the pain in his back.  

Rhonda Fuller testified for the claimant.  She is the claimant’s daughter-in-

law and has known the claimant for thirteen years.  She testified that she saw the

claimant every weekend or every other weekend.  She did not observe the claimant

having any problems prior to August 4.  She explained that her husband and the

claimant fished together, did the lawn mowing, and worked on things together.  She
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testified that she and her husband went to the claimant’s house the weekend after

he was hurt.  He could hardly lift his legs and couldn’t step up the two steps into his

house or get out of a recliner without assistance.  She drives him to the doctor.  He

was complaining of pain in his lower back and she observed the muscles in his

back  tightening up and swollen.  She testified that the claimant has not been able

to do anything like he used to do.    

Steve Shuck testified that he has known the claimant all of his life.  They ride

to work every day together and live only four to five miles apart.  At the time of the

alleged injury, he explained that the claimant had been having trouble with his

kidney stones. He explained that in early August, Fuller had a medical procedure

but was able to work if he did not get hot and sweaty.  Fuller asked if he could run

an air-conditioned bulldozer.   Shuck made arrangements and put Fuller on the air-

conditioned dozer.  He drove Fuller home on August 4, 2008, but Fuller did not

mention any pain, injury, or incident with the pin. Shuck testified that he had three

or four conversations with Fuller before he heard about the pin incident.  Fuller told

Shuck that the doctor wanted him to get an MRI and that he needed workers’

compensation.  Fuller told Shuck that he didn’t really know how he hurt his back,

but the only thing he could think of that might have done it was the pin incident. 

Catherine Cannatella testified that she is the owner of Millar, Inc.  She

testified that Steve told her that the doctor had told Fuller to rest his back from

kidney stones.  After several days, Fuller told Steve that he wanted to file for

workers’ compensation.  She explained that it was their policy that the claim be filed
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when the injury happens and is reported to their supervisor.  She contacted the

insurance company and started the claim process.

Medical records reflect that the claimant sought medical treatment from Dr.

Young on July 31, 2008, for treatment of a lesion.  On August 5, 2008, the claimant

returned to the clinic with complaints of low back pain “after driving heavy equipt”.

On August 18, 2008, he returned to the clinic with reports of no improvement in his

low back pain.  He also reported pain in the testicles and difficulty urinating.   On

August 24, 2008, Fuller returned to the clinic with reports that his back was still

painful.  He was referred for physical therapy.  On September 22, 2008, he returned

to the clinic with complaints of low back pain and loss of appetite and weight.  He

reported that he could not bend or stoop.  It was noted that there were some

spasms in the low back and that the claimant was unable to work.  Dr. Young

recommended an MRI.  On October 1, 2008, the claimant underwent an MRI of the

lumbar spine.  The MRI revealed normal findings with some degenerative changes

related to a bulging disc at T12-L1 and L1-L2. On October 14, 2008, the clamant

returned to Dr. Young.  He reported a slight improvement in his low back pain.  He

was referred to physical therapy.  It is noted that Fuller had applied for Medicaid.

On February 3, 2009, Fuller returned to the clinic with complaints of low back, right

hip, and leg pain.  It is noted that the pain “occurred after pulling on pin on

backhoe–(See note 8-5-08).  Still trying to get WC coverage.”  He was referred to

Dr. P.B. Simpson.  Fuller was examined by Dr. Simpson on February 9, 2009.  It

was noted by Dr. Simpson that the claimant provided a history that he was pulling
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on a pin out of a hitch from a bulldozer to a fuel tank on August 4, 2008, when he

felt immediate pain in his back and going down into his buttock in his right leg area.

He noted that he reviewed the MRI and that “it is completely negative.  No evidence

of any disc herniation whatsoever.”  He noted that the claimant had lithotripsy three

times.  He further noted that his review of the MRI revealed that there was nothing

in the foramina, hardly any disc bulging, and a widely patent canal.  He indicated

that he would order another MRI if the claimant continued to have problems.

Following his examination, Dr. Simpson’s impression was “Back pain, right sided

and leg pain, etiology unknown.”  On February 23, 2009, Dr. Simpson wrote that he

would “assume” that the patient’s history of a work injury was the etiology of the

problem, but that there was “no way I can absolutely be sure of that.”  He noted that

the claimant was not an operative candidate and that he only suffered from a

muscular ligamentous type injury.  He noted there were no signs of definite nerve

root compression on his right leg and the MRI was negative.  

Respondents offered medical records which reflected that the claimant had

a prior work-related low back injury in 1997.  He also had sought treatment for right

hip pain in 1999.  In 2007, he sought treatment for low back pain and kidney pain

which limited his ability to stand.  On July 19, 2008, Dr. Jacks noted that the

claimant was evaluated with flank and abdominal pain.  His previous history notes

reflect “Positive for degenerative back disease, kidney stones x 7, and infections.

Upon examination, Fuller  was diagnosed with bilateral nephrolithiasis, prostatism,

hemorrhoids, musculoskeletal pain, and lung disease. 
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    FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

August 4, 2008, when the claimant contends he sustained a

compensable back injury

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his lumbar spine as a result of his

employment with Millar, Inc. on August 4, 2008.

DISCUSSION

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accident injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any
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of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

The Full Commission has held that in order to establish compensability of an

injury, a claimant must satisfy all the requirements set forth in Ark. Code Ann. § 11-

9-102 as amended by Act 796. Jerry D. Reed v. ConAgra Frozen Foods, Full

Commission Opinion filed Feb. 2, 1995 (E317744). When a claimant alleges that

he sustained an injury as a result of a specific incident, identifiable by time and

place of occurrence, he must prove by a preponderance of the evidence (1) the

injury arose out of and in the course of his employment and (2) the injury caused

internal or external harm to the body which required medical services or resulted



Fuller - F807968 - 13 -

in disability or death.  See Ark. Code Ann. § 11-9-102(4)(A)(i) and § 11-9-

102(4)(E)(i) (Repl. 2002). He must also prove (3) that the injury was caused by a

specific incident and is identifiable by time and place of occurrence.  See Ark. Code

Ann. §11-9-102(4)(A)(i).  Moreover, the claimant must establish (4) that the

compensable injury is supported by ‘objective findings' as defined in § 11-9-

102(16).  Ark. Code Ann. § 11-9-102(4)(D); Freeman v. Con-Agra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical certainty.  Crudup v. Regal

Ware, Inc., 31 Ark. App. 804, 20 S.W.3d 900 (2000). If the claimant fails to

establish by a preponderance of the credible evidence any of the requirements for

establishing the compensability of the injury, he fails to establish the compensability

of the claim, and compensation must be denied. Jerry D. Reed, supra.  Medical

opinions addressing compensability must be stated within a reasonable degree of

medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl. 1996). The Arkansas

Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case. We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive. We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).
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Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty.

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 3341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).
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In the instant case, the claimant has not offered any medical opinions which

definitively establish causation. In fact, the medical reports reflect that the claimant

suffered from degenerative back problems and kidney stones.  Initially, the claimant

did not tell his supervisor that his problems were work-related or identify the

possible cause of the injury as the pin incident until after his visit with Dr. Young.

Dr. Simpson noted that the etiology of the claimant’s back and leg pain was

unknown.  He noted that the MRI results were completely negative and showed no

evidence of a disc herniation.

It has long been recognized that a causal relationship may be established

between an employment-related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a reasonable period of time following

the incident, is logically attributable to the incident, and there is no other reasonable

explanation for the injury. Hall v. Pittman Construction Co., 235 Ark. 104, 357

S.W.2d 263 (1962).   If the claimant’s disability arises soon after the accident and

is logically attributable to it, with nothing to suggest any other explanation for the

employee’s condition, we may say without hesitation that there is no substantial

evidence to sustain the Commission’s refusal to make an award. Clark v.

Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958).  But, if the disability does not

manifest itself until many months after the accident, so that reasonable men might

disagree about the existence of a causal connection between the accident and the

disability, the issue becomes one of fact upon which the Commission’s conclusion

is controlling. Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).
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Conjecture and speculation, even if plausible, cannot take the place of proof.  Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

In the instant case, the claimant appears to be attributing his back problems

to an incident at work because of a lack of any other explanation.  However, the

claimant acknowledges that he did not report an injury at work that day and was not

hurting on his ride home from work with his supervisor.  Fuller agreed that the pain

began while he was at home and admitted that he was suffering from other  health

problems, including kidney stones.  The medical records reveal that the MRI of the

lumbar spine was negative and that Fuller did not show improvement with physical

therapy or any other conservative treatment for his low back.  Based on the credible

evidence, I find that the claimant has failed to prove a compensable work-related

back injury on August 4, 2008.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge
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