
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F607116

REBECCA FUGUA-BALES, EMPLOYEE CLAIMANT

ITT TECHNICAL INSTITUTE, EMPLOYER RESPONDENT

LIBERTY MUTUAL FIRE INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED MARCH 4, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on December 8,
2008, at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses and attorney’s fees.

At issue is whether or not additional medical treatment is causally related to the compensable

injury pursuant to Ark. Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, A.C.A. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on April 20, 2004, at

which time the claimant sustained a compensable left knee injury at a compensation rate of

$450.00/$337.00.  Medical expenses, temporary total disability benefits until (December 12, 2005),

and a two percent (2%) rating, assessed by Dr. James Mulhollan, have been accepted.

The claimant contends she remains symptomatic and wishes to pursue additional medical

treatment (a possible knee replacement) as recommended by Dr. Scott Bowen in his reports of

September 11, 2006, September 12, 2006, May 22, 2007, and June 26, 2008, and by Dr. Lowry

Barnes in his report of October 16, 2008.
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The respondents contend all appropriate benefits have been paid and additional medical

treatment is not causally related to the compensable knee injury.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant was the only witness to testify at the hearing.  She uses a cane to ambulate.

The claimant, age fifty-five (55)(D.O.B. June 8, 1953) has a college education.  She worked

for the respondent-employer as an enrollment counselor until November, 2004.  Presently she is

employed as an administrator and English teacher, educating military veterans.

On April 20, 2004, the claimant injured her left knee in a lifting incident while attending a

convention in Hot Springs.  She experienced a popping sound, pain, and swelling.  The claimant was

treated at the emergency room (ER) and referred to Dr. John Slater who drained fluid from her knee.

The carrier intervened and sent the claimant to Dr. James Mulhollan who performed surgery

for a torn meniscus.  Dr. Mulhollan subsequently retired.

In November, 2006, the claimant’s knee gave way causing her to trip and fall.  She injured

her right hand, which was treated by Dr. Rhodes, and her left knee, which was treated by Dr. Scott

Bowen.  Dr. Bowen treated the claimant with injections and physical therapy for osteoarthritis and

synovitis.  The respondents accepted and paid for his treatment.

Dr. Bowen is presently treating the claimant conservatively but he has acknowledged that a

total knee replacement is inevitable.  Dr. Bowen’s report of April 3, 2008, indicates the claimant’s

job requires her to work on concrete floors.  The claimant stated that her present job allows her the

flexibility to sit or stand as needed and take time off for medical treatment.  She is, however, trying

to schedule the total knee replacement surgery to coincide with school breaks as she anticipates ten

(10) weeks of recovery time.

MEDICAL EVIDENCE

The claimant’s history of treatment is recounted in Dr. Bowen’s report of May 22, 2007, and

Dr. Barnes’ report of October 16, 2008.  Both physicians opined the claimant’s need for treatment,
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including a total knee replacement, is the result of her 2004 compensable injury.  The respondents

presented no medical testimony in support of their denial of this claim.

The claimant injured her knee in 2004.  Dr. Slater ordered an MRI scan on April 26, 2004

which revealed a small radial tear of the medial meniscus, effusion, cartilage thinning and

irregularities.  Dr. Slater diagnosed chondromalacia patella of the left leg.  He commented, “I do not

think her posterior horn, medial meniscus lesion is the main cause of her symptoms, therefore, I do

not recommend arthroscopy, at least at this time.”  He prescribed medication and physical therapy.

The carrier sent the claimant to Dr. Mulhollan who performed surgery (partial medial

meniscectomy and chondroplasty) on July 2, 2004 for a complex intra-substance tear of the medial

meniscus.  In his letter of July 9, 2004, Dr. Mulhollan assessed a 2% impairment rating for loss of the

meniscus.  He commented, “the femoral condylar breakdown was not due to this injury.  Instead, it

was a reflection of preexisting degenerative disease.”  The claimant had a prolonged and difficult

recovery.  When her symptoms of pain and swelling persisted, the claimant saw Dr. Bowen on

December 12, 2005.

Dr. Bowen recommended conservative treatment because of the claimant’s poor recovery

from her previous surgery.  In his report of May 19, 2006, Dr. Bowen diagnosed “medial

compartment arthritis, s/p meniscectomy and patellofemoral arthritis, left knee and chondromalacia

...  at some point, she is facing the possibility of a total knee replacement.”

On July 17, 2006, x-rays were performed which showed osteoarthritis.  Dr. Bowen speculated

that her pain was caused by a meniscal fragment.  This diagnosis was confirmed by a repeat MRI scan

in September, 2006, showing a tear of the remnant of the posterior horn of the medial meniscus, with

chondromalacia and early arthritis in the medial compartment.  Dr. Bowen reiterated that the claimant

might need a total knee replacement in the future.  Dr. Bowen prescribed Syn Vic injections.

The claimant fell on November 6, 2006, injuring her right hand.  She was treated by Dr.

Rhodes for a trapezoidal fracture.

The claimant returned to Dr. Bowen in 2007 with persistent symptoms.  He prescribed more
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Syn Vic injections.  In his letter of May 22, 2007 to the insurance carrier, Dr. Bowen opined the

meniscal tear and surgery combined with the pre-existing degenerative changes, resulting in the need

for treatment.

Concerning the question you had specifically of whether this work
related injury is responded (sic) for 51% or greater for a total knee
replacement, let me state that I believe the fact that she had no
symptoms prior to the original injury in 2004 to my knowledge, even
though she did have some chondromalacia changes, it is my opinion
that the injury with the meniscus tear and subsequent surgery with loss
of the meniscus and increased loading on the medial aspect of her
knee caused a progression of the otherwise previously asymptomatic
chondromalacia that has lead to the need for a knee replacement.
Therefore, I think it is very reasonable to assume that the injury did
start these events, is responsible for the current condition and would
be consistent to consider this at least 51% of the cause for her current
condition.

Dr. Bowen prescribed a series of OrthoVisc injections.

The claimant saw Dr. Barnes on October 16, 2008.  Although his report is entitled

“Independent Medical Evaluation,” Dr. Barnes was not appointed to this case pursuant to the

Commission’s authority under Ark. Code Ann. §11-9-511.  His services were engaged by the carrier

as a second opinion.

I assume the question is whether or not the need for total knee
replacement is related to her injury or her pre-existing arthritis.

It is my impression that her need for total knee replacement is a
continuation of what she has been treated for over the past few years.

It is my impression that this is a workers’ compensation compensable
problems (sic).

FINDINGS & CONCLUSIONS

By challenging whether or not the claimant’s need for medical treatment is causally related

to the compensable injury, the respondents have placed the compensability of this claim in issue.

Act 796 of 1993, did not abolish compensation for a preexisting condition.  Atkins Nursing

Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  The employer "takes the employee as

he finds him" and employment circumstances that aggravate preexisting conditions are compensable.
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St. Vincent Infirmary v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  Public Employee Claims

Division v. Tiner, 37 Ark. App. 23, 822 S.W.2d 400 (1992).

A preexisting disease or infirmity does not  disqualify a claim if the
employment aggravated, accelerated, or combined with the disease or
infirmity to produce the disability for which compensation is sought.
Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d
664 (1990); Minor v. Poinsett Lumber & Mfg. Co., 235 Ark. 195, 357
S.W.2d 504 (1962); Conway Convalescent Center v. Murphree, 266
Ark. 985, 588 S.W.2d (Ark. App. 1979).

The “major cause” analysis applies to injuries that are not identifiable
by time and place of occurrence pursuant to Ark. Code Ann. §11-9-
102(4)(ii) and to claims where a claimant is seeking permanent
disability benefits pursuant to Ark. Code Ann. §11-9-102(4)(F)(ii)(a).
“Major cause” means more than fifty (50%) of the cause, Ark. Code
Ann. §11-9-102(14)(A).

It is unnecessary for the claimant to prove that the injury is the major cause of the disability or need

for treatment in the case of a specific accidental injury, such as the one in the case at bar, Estridge v.

Waste Management, 343 Ark. 276, 33 S.W.2d 167 (2000) and General Electric Railcar Repair

Services v. Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998)

The only medical opinions presented on the issue of causation, from Drs. Bowen and Barnes,

support the compensability of this claim.  There is no conflicting medical testimony.  The

compensable meniscal tear combined with the preexisting arthritis to produce the need for medical

treatment.  Pearline Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

Therefore, I find the claimant’s medical treatment is causally related to the compensable injury.

 1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on April 20, 2004 at which time the claimant sustained
a compensable left knee injury at a compensation rate
of $450.00/$337.00.  Medical expenses, temporary
total disability benefits (until December 12, 2005) and
a 2% impairment rating have been accepted.

2. The claimant has proven a causal connection between
the recommended treatment by Dr. Bowen and her
compensable knee injury by a preponderance of the
credible evidence of record.  The compensable
meniscal tears combined with preexisting arthritis to
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necessitate medical treatment.

3. The respondents are directed to pay medical treatment
recommended by Dr. Bowen within thirty days of
receipt pursuant to Rule 30.  This includes a total knee
replacement.

4. If they have not all ready done so, the respondents are
directed to pay the court reporter, Buddy Gibson’s,
fees and expenses within thirty days of receipt of the
bill.

5. This claim has been controverted pursuant to Tyson v.
Fatherree, 16 Ark. App. 41, 696 S.W.2d 782 (1985)
and the claimant's counsel is entitled to the maximum
attorney's fees to be paid in accordance with A.C.A.
§11-9-715, §11-9-801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                          
ELIZABETH W. HOGAN
Administrative Law Judge


