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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F709461

LINDA K. FRANKS, 
EMPLOYEE CLAIMANT

HEBER SPRINGS SCHOOL DISTRICT, 
EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER                                      RESPONDENT 
                                                                  

                   OPINION FILED APRIL 22, 2009                   
        
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
on March 30, 2009, in Batesville, Independence County, Arkansas.

The claimant was represented by The Honorable Laura Beth York, 
Attorney at Law, Little Rock, Arkansas.  

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 30,

2009, in Batesville, Arkansas.  A prehearing telephone conference

was conducted in this case on February 9, 2009.  A Prehearing

Order was entered in this claim on that same date.  This

Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as
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these are hereby accepted:

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed

at all relevant times, including August 30, 2007.   

3.  The claimant sustained a compensable injury to her

neck on August 30, 2007.

4.  Some benefits have been paid for the claimant’s lumbar

spine, right shoulder, and hip conditions. 

5.  The claimant’s average weekly wage at the time of her

compensable injury was $347.00; her temporary total disability

rate is $232.00, and her permanent partial disability rate is

$174.00.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Additional medical treatment for the claimant’s  

compensable neck injury at the direction of Dr. Christopher Mocek,

in the form of work hardening, as respondents have paid for some

medical treatment with him through November 28, 2008, including,

but not limited to, three steroid injections and physical therapy

treatment as prescribed by Dr. Mocek.

2.  Temporary total disability from February 19, 2008, to a

date yet to be determined.

3.  Controverted attorney’s fee.
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The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaires, these are hereby

incorporated herein by reference.

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of February 9, 2009, and the

Responsive Filings of the Parties, as these were all marked as

Commission’s Exhibit No. 1.  The claimant’s Abstract and Medical

Packet were marked as Claimant’s Exhibit No. 1.  The respondents’

Medical and Non-Medical Packet were marked as Respondents’ Exhibit

No. 1. 

The following witnesses testified at the hearing: the claimant

and Randy Thomas.  

                           DISCUSSION

     The claimant was forty-three at the time of the hearing.  

She had been employed by the respondent-employer since the summer

of 2004.  The claimant essentially testified that she worked for

the respondent-employer performing various custodial duties.  She

testified that she slipped and fell on August 30, 2007, while re-

entering the building after having gone outside to the dumpster. 

According to the claimant, she reported the accident to her

supervisor, Randy Thomas.  

     She admitted to seeking medical care from Dr. Ashabranner, the

company doctor, the next morning because she was sore and could

hardly move.  According to the claimant, he treated her with
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steroids and sent her back to work.  The claimant testified that

she attempted to fulfill her duties at work for about a week, but

she was in so much pain, she was unable to do so.  Therefore, she

let her boss know she was unable to do her job, and they sent her

to the Baptist Medical Center to have an MRI.  

     The claimant admitted that her employer next sent her to Dr.

Safman for treatment of her admittedly compensable neck injury.

According to the claimant, Dr. Safman did very little to help her

symptoms.  Therefore, she sought a change-of-physician to treatment

with Dr. Christopher Mocek.  The claimant admitted that she was

aware that Dr. Safman had released her in February of 2008, and

that her change of physician to treat with Dr. Mocek was granted in

March of 2008.     

    According to the claimant, she has undergone three steroid

injections with Dr. Mocek and received some physical therapy

treatment.  The claimant essentially testified that she received

some temporary relief of her symptoms as a result of this treatment

regimen. However, she testified that she continues with

excruciating neck pain and some swelling of the neck.  According to

the claimant, she also experiences some problems with numbness and

burning of the arms.  The claimant essentially denied having

experienced any problems with her neck prior to the August 30, 2007

incident. The claimant essentially testified that her last

appointment with Dr. Mocek was in September 2008, and her follow-up
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visit was scheduled for December, but his office contacted her so

she did not attend this appointment.

     She admitted to seeing Dr. Brent Sprinkle in October of 2008.

However, the claimant denied treating with him, and was not aware

that he had released her back to work.  The claimant agreed that

the respondents paid for some of her treatment with Dr. Mocek, the

physical therapy treatment, epidural steroid injections, and the

nerve conduction tests.  According to the claimant, the respondent-

carrier has refused to pay for the work hardening.  She denied

having received any temporary total disability payments after being

released by Dr. Safman, with the last payment occurring in February

of 2008.  The claimant further testified that the respondents last

paid for her prescriptions in November of 2008, which included

Skelaxin, Neurontin, and Hydrocodone. 

    According to the claimant, the injury has changed her life.

The claimant testified that prior to her injury, she was really

active, as she did a lot of volunteer work with veterans, fund

raisers and things of that nature, as she is a member of the

American Legion.  She also testified that she engaged in activities

such as dancing and yard work.   The claimant maintains that since

her injury, she has been unable to do any of that. She also

testified that currently, she is unable to perform her former job

duties at the school because she was required to do a lot of heavy

lifting.             
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     On cross-examination, the claimant admitted that when she

returned to work for the one week with the respondent-employer, she

had assistance with the lifting, but decided she was unable to do

the work.  The claimant rated her current pain level, to be a

seven, with ten being the worst imaginable pain.  She further

agreed that her pain was constant and that all of it was associated

with the slip and fall that she had in 2007.  The claimant 

admitted that she has the skills (things shown to her by the

physical therapist) to build her body back up.  However, the

claimant essentially testified that it is not working, because she

feels real sore afterwards.                       

      The claimant admitted that with the exception of the one week

wherein she returned to work, she has not attempted to return to

work for the respondent.  She denied having talked to her 

supervisor about light-duty work, nor has she applied for any other

job elsewhere.  However, the claimant did admit to having applied

for Social Security Disability benefits, in November or December of

2008, as her claim is now pending.    

     Upon being questioned by the Commission, the claimant  

testified that her pain is rated to be at seven after the

injections and physical therapy treatment because she is not taking

any medication.  Although the claimant asserted pain and swelling

of the neck, when asked to point to the swelling, she asserted that

she could feel it, but was uncertain if it could be observed (no
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swelling was observed).                      

     Randy Thomas, Maintenance Director of Heber Springs School

District, also gave testimony during the hearing.  He has been with

the school district about four or five years.  He admitted that he

was the claimant’s supervisor at the time of her injury in August

of 2007. Mr. Thomas further testified that had the claimant

attempted to return to work, on light-duty work, it would have been

made available for her.  He also testified that the claimant was a

good employee.       

      A review of the medical evidence of record demonstrates that

the claimant underwent an MRI of the neck, on October 15, 2007,

with the following impression:

1. C5-6 narrowing with diffused posterior bulging and
also anterior herniation.
2.  A 1 cm in length syrinx cavity within the cord at the
C6 left.  Re-evaluation with MR with contrast to contrast
to confirm no abnormal activity is recommended.

      
     Dr. Safman assessed the claimant with myofascial pain,   

cervical and lumbar spine, and right shoulder pain, for which he

administered trigger point injections, on October 23, 2007.

     The claimant returned to see Dr. Safman on October 30, 2007.

He wrote: ”This patient is demonstrating fairly diffuse myofascial

pain.  Although has (sic) she has a disk bulge and a syrinx in the

cervical spine, her pain is much more diffuse.”  He further noted

that her myofascial pain extended beyond that which would occur

with a cervical injury.  Therefore, he continued her off work
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status. 

     She continued to treat with Dr. Safman.  On February 19, 2008,

the claimant saw Dr. Safman during an office visit.  He reported

the following history of present illness:

Ms. Franks had a functional capacity test.  The test
indicated unreliable effort, thus, the results are not
very meaningful.  The test indicates that she can
function at least at a sedentary level, which would be
occasional lifting of 1 to 10 pounds; however, with
inconsistent effort, the results are meaningless.  The
patient reports that her job no longer exists, she has
been replaced; thus, she has no job to return to.  She
feels that the medications have been of partial benefit.
She still feels she has very severe pain in the cervical
spine and upper trapezius muscles.  She does have more
diffuse tenderness, as well.

                         * * *

In addition, Dr. Safman wrote the following:

IMPRESSION/PLAN:
She reports that she is being referred by her worker’s
compensation carrier to another physician.  As far as I
am concerned, I have done all that I can for her.  I
believe she has a more diffuse myofascial pain problem
that just a cervical problem.  I have discussed this with
her.  She has reached maximal medical improvement
relative to my care.  In so far as her MRI findings are
degenerative and not necessarily secondary to trauma,
there is no basis for an impairment rating.  In so far as
she is being referred to another physician, and I feel
that I have done all that I can for her, I will declare
her at maximal medical improvement from my care and will
leave her subsequent care to the physicians she is being
referred to in Little Rock.

She reports that she is being referred by her worker’s
compensation carrier to another physician.  As far as I
am concerned, I have done all that I can for her.  I
believe she has a more diffuse myofascial pain problem
that just a cervical problem.  I have discussed this with
her.  She has reached maximal medical improvement
relative to my care.  In so far as her.... 
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     On March 18, 2008, Dr. Mocek reported that he saw the

claimant on a self-referral due to complaints of neck pain with a

duration of six to seven months.  Specifically, he wrote:

HISTORY OF PRESENT ILLNESS: This patient is a 42 year-old
female who has a history of the above complaints.  She
states she was working in maintenance department at Heber
Springs School.  She went outside to discard trash and
when she returned in the door of the cafeteria she
slipped on the wet floor and her feet went out from under
her on her back.  This was 8-31-07.  She denies having
any neck or back pain prior to the accident.

Following the accident, she got up and thought she had
injured her tailbone but then her neck and pain in the
back of her head started.  She was seen by her physician
the next day and she was told that she had “whiplash” and
was returned to work.  One week after she returned to
work she noticed a numbness in the right arm with a
burning type pain.

Her treatment has consisted of no PT or chiropractic
therapy.  She has been on oral steroids and she was given
injections in the muscle of her neck by Dr. Safman with
steroids.  He was told that she had chronic pain and
maybe signs of fibromyalgia due to her age but she again
states that she never had the neck or back pain prior to
the accident.

She sleeps 4-5 hours a night due to the pain and she also
has spasms and burning pain in her neck.  She is
currently not taking anything for her pain.  She did have
a RX for hydrocodone that she had at home from a dental
visit and when she took this it did help.

                     
                            * * *  
Also, Dr. Mocek reported:

DISCUSSION: She has the herniated disc anteriorly and
some degenerative changes at C5-6 disc which is not
surgical in nature.  This could possibly be causing her
irritation of the right C6 nerve root.  The numbness that
she is having in the entire right arm is puzzling.  We
can perform NCV bilateral upper extremities to check the
nerves to her arms.  As far as pain treatment we can try



10

cervical epidural steroid injections to see if this will
relieve her discomfort in the neck and right arm pain.
We will then start her on physical therapy.  Her xrays
(sic) of the lumbar spine were normal and if she
continues to have pain in the low back we will schedule
her for an MRI of the lumbar spine to look into this
problem further.

IMPRESSION:
1. Cervical radiculopathy
2. Herniated disc cervical
3. Cervical spine pain
4. Degenerative disc disease cervical

   
On this same date, Dr. Mocek also ordered NCV studies, bilateral of

the upper extremities, a series of three injections and medication.

    Dr. Mocek wrote the following on March 19, 2008: “Ms. Linda

Franks was seen in our office on March 18, 2008.  Please excuse her

from work....”

     On March 20, 2008, Dr. Mocek wrote:

The above named patient was seen by me on 3-18-08 for
neck pain that was the result of an injury at work.  She
is scheduled to undergo a series of cervical epidural
injections in the cervical spine.  These will be done in
a series of three injection.  Her last injection in June.
She will be off work until further notice.

     
     Further review of the medical evidence demonstrates that the

claimant underwent an epidural steroid injection with Dr. Mocek on

April 16, May 22, and June 11, 2008.

    The claimant underwent bilateral nerve conduction and EMG

studies on June 6, 2008.  Dr. Mocek’s impression was that the right

arm symptoms correlated with “marked right radial nerve sensory

neuropathy,” for which he recommended a consultation for hand

surgery.
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      On July 10, 2008, the claimant saw Dr. Mocek due to 

complaints of pain in the neck and right arm.  Dr. Mocek reported,

in pertinent part:

HISTORY OF PRESENT ILLNESS: This is a pleasant patient
with a history of neck and back pain from a fall at work.
She has undergone CESI’s in the past.  Apparently there
was some leakage in shipping on her last UDS and this
will be performed again today.  Her medications are
Neurontin, Skelaxin, Vicoden.  She states that she has
improved a lot since her injections in the neck.  She
still has the burning pain in the arms but work comp
would not approve her to have this evaluated.

                               * * *

DISCUSSION: Recommend PT for the cervical spine for ROM
and strengthening.  We will refill her medications today.
We still recommend that she undergo workup for the arm
pain that she has that became apparent after her
accident.

 
                          * * *

 
Work Status: NOT WORKING.  HAS NOT WORKED SINCE OCTOBER

    On September 18, 2008, Dr. Mocek saw the claimant due to

continued complaints of pain in the neck, and shoulders.  He wrote:

HISTORY OF PRESENT ILLNESS: This is a pleasant patient
with a history of neck and back pain from a fall at work.
She has undergone CESI’s in the past with some relief.
Apparently there was some leakage in the shipping on her
last UDS and this will be performed again today.  Her
medications are Nuerontin, Skelaxin, Vicoden.  She is
here today for a physician follow-up visit.  She states
that at work she has to lift chairs, mop, sweep and bend
over which she does not feel she can do.  She states that
she has not done any of the activities that she was
previously doing at home.  She has a hard time even doing
housework.

                         * * *
                            

DISCUSSION: She was told that she could return to work
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with a work restriction of no lifting over 25 pounds.
The patient does not feel that she can perform the duties
of her job and it is recommended that she undergo a work
hardening program to see if we can get this patient
returned to work.

                         * * *

ASSESSMENT:
723.4 - Radiculitis, Upper
723.1 - Pain in Neck

Work Status: Temporarily Off Work

     At the request of the respondents, Dr. Brent Sprinkle 

performed an independent medical evaluation of the claimant on

October 22, 2008.  He assessed that the work-related diagnoses were

an aggravation of cervical degenerative disc disease and cervical

strain, but noted that there was no justification for permanent

work restrictions.  Objective findings were spasms.  He also stated

that the claimant was at maximum medical improvement for her work-

related injury.  He also stated that he had no further

recommendations for treatment. However, Dr. Sprinkle noted that it

was possible that a C5-6 facet joint injection could have a

temporary reduction of her symptoms but would not likely have any

real long term benefit.  In addition to this, Dr. Sprinkle

suggested that the claimant continue her home exercise program on

a regular basis for postural correction.      

                          ADJUDICATION 

A.  Additional Reasonable and Necessary Medical Treatment

     An employer shall promptly provide for an injured employee 
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such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact to be

determined by the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S. W. 2d 750 (1984). 

     On the basis of the record as a whole, and after reviewing 

the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant proved her

entitlement to additional medical treatment for her compensable

neck injury, in the form of work hardening, as recommended by Dr.

Mocek, her treating physician.  

     Here, the claimant suffered an admittedly compensable injury

to her neck as a result of a slip and fall incident at work on

August 30, 2007, which has resulted in ongoing chronic neck pain.

     Although the respondents accepted the claim as compensable 

and paid some medical expenses until November of 2008, it

subsequently suspended the payment of additional medical benefits,

in the form of work hardening, as recommended by Dr. Mocek. 

   An MRI performed on October 15, 2007, demonstrated C5-6

narrowing with diffused posterior bulging and also anterior

herniation, along with a very small syrinx within the cord at the

C6 level.  The claimant also underwent bilateral upper extremities

NCV studies on March 18, 2008, which revealed marked right arm
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radial nerve sensory neuropaty.  The instant claimant has received

extensive conservative treatment for her compensable neck injury,

which include, trigger point injections, physical therapy

treatment, a medication regimen, and three epidural steroid

injections.  However, since her compensable incident, the claimant

has consistently complained of continual neck pain and related

symptoms, with only minimal relief despite extensive conservative

treatment.  The claimant credibly testified that she had no prior

problems with neck before the August of 2007 incident, nor has any

evidence been presented to the contrary.  The claimant also

credibly testified that as of the date of the hearing, she

continues with neck pain and related symptoms due to her

compensable injury.  

     Therefore, in light of the persistent nature of the  

claimant’s symptoms since the compensable incident, the objective

findings of the MRI and the abnormal NCV studies, the fact that the

claimant had not suffered any prior neck symptoms, and based on the

expert opinion of Dr. Mocek, the claimant’s treating physician, I

find that the claimant proved by a preponderance of the evidence

her entitlement to additional medical treatment for her compensable

neck injury, in the form of work hardening.

     I also think it is noteworthy that on October 22, 2008, the

claimant underwent an independent medical evaluation at the request

of the respondents with Dr. Sprinkle, who essentially opined that

the claimant  may benefit from additional medical treatment, which

included a home exercise program.  However, the claimant 
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essentially credibly testified that she has attempted to build her

body back up, but has been unsuccessful in this attempt.        

B.  Temporary Total Disability

     An injured employee is entitled to temporary total disability

compensation during the time that she is within her healing period

and totally incapacitated to earn wages.  Arkansas State Highway

and Transportation Department v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981). 

   The respondents discontinued payment for temporary total

disability compensation on or about February 19, 2008, after Dr.

Safman pronounced maximum medical improvement.  However, the

medical evidence and the claimant’s testimony demonstrates that the

claimant continued with debilitating symptoms that totally

incapacitated her to earn wages, and she also continued  within her

healing period after this time.  Therefore, the claimant sought

treatment from Dr. Mocek for her continuing symptoms.  On March 20,

2008, he took the claimant off work until further notice, and

scheduled the claimant for three steroid injections, with the last

one occurring on June 11, 2008.  She also underwent physical

therapy treatment.   The claimant testified that the injections and

physical therapy treatment helped relieve her symptoms.  On October

22, 2008, Dr. Sprinkle pronounced maximum medical improvement.

Here, the preponderance of the medical evidence indicates that the

claimant reached the end of her healing period no later than

October 22, 2008.  Temporary total disability cannot be awarded

after the claimant’s healing period has ended.  Trader v. Single
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Source Transportation, Workers’ Compensation Commission E507484

(Feb. 12, 1999).  I also find that the claimant failed to prove she

remained totally incapacitated to earn wages after October 22,

2008.          

    Therefore, based on the record before me, I find that the

claimant proved her entitlement to temporary total disability from

February 19, 2008 until October 22, 2008.     

C.  Attorney’s Fee

     It is undisputed that the respondents have controverted this

claim for additional benefits in its entirety.  Therefore, the

claimant’s attorney is entitled to a controverted attorney’s fee on

all indemnity benefits awarded herein to the claimant, pursuant to

Ark. Code Ann. § 11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including August 30, 2007.

3.  The claimant’s average weekly wage at the time of her   
         injury was $347.00.  This entitles her to a weekly 
         temporary total disability rate of $232.00, and a
         permanent partial disability rate of $174.00.

4.  The claimant sustained a compensable injury to her 
         neck on August 30, 2007.  Some benefits have been



17

         paid for the claimant’s lumbar spine, right shoulder,
         and hip conditions. 

5.  This claim for additional benefits has been        
    controverted.

6.  The claimant proved by a preponderance of the           
         evidence that she is entitled to additional medical 
         treatment, in form of work hardening, for her 
         compensable neck injury of August 30, 2007.
         

7.  The claimant proved by a preponderance of the      
    evidence that she is entitled to temporary total   
     disability compensation from February 19, 2008 until
    October 22, 2008.  

     8.  The claimant’s attorney is entitled to a controverted   
         attorney’s fee on all indemnity benefits awarded herein,
         pursuant to Ark. Code Ann. § 11-9-715.
               
                             AWARD

     The respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

      All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.

      Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

       All issues not addressed herein are expressly reserved under

the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS
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Administrative Law Judge
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