
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F709628

BILL FRANKS CLAIMANT

ABF FREIGHT SYSTEM, INC. RESPONDENT
SELF INSURED

OPINION FILED JANUARY 7, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by JAMES FILYAW, Attorney, Fort Smith,
Arkansas.

Respondents represented by J. LESLIE EVITTS, III, Attorney, Fort
Smith, Arkansas.

STATEMENT OF THE CASE

On October 9, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on April 24, 2008, and a pre-hearing order was filed on

April 24, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to the maximum compensation rate

for temporary total disability and permanent partial disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Claimant’s entitlement to temporary total disability.

3. Claimant’s entitlement to related medical.

4. Attorney’s fees.

Claimant’s contentions are:

“Claimant contends that on July 11, 2007, he
suffered a work-related injury to his right
shoulder and that as a result of his injury,
he has sustained ad is suffering temporary
total disability.  At the end of his healing
period, the Claimant anticipates that he will
have suffered a long loss of earning
capacity.”

Respondents’ contentions are:

“The Respondent contends that the Claimant did
not sustain a compensable injury during the
course and scope of his employment with the
Respondent while he was performing employment-
related services and, therefore, the Claimant
is not entitled to any benefits.
Additionally, the Respondent states that no
compensable event is the major cause of the
Claimant’s current disability or need for
medical treatment.  Additionally, the
Respondent states that any additional medical
treatment sought by the Claimant is not
reasonable or necessary as a result of a
compensable injury.  The Respondent further
contends that the medical treatment sought by
the Claimant is not authorized, reasonable or
necessary as a result of a work-related
injury.  The Respondent pleads lack of notice
as a statutory defense.”

In the present case, there is no doubt that the claimant has

objective medical findings regarding his right shoulder in the form

of a three-centimeter large full thickness supraspinatus tendon

rotator cuff tear.  There is also no dispute as to the
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reasonableness of the medical treatment that the claimant received

for his right shoulder rotator cuff tear.  However, the question is

whether a specific work-related accident that the claimant alleged

to have occurred on July 11, 2007, is the cause of his current

right shoulder difficulties.  

The claimant alleges that while driving his normal truck route

on July 11, 2007, he made a stop in Fayetteville, Arkansas.  When

opening the trailer door his right hand was caught in the handle

and jerked upward causing pain to his right shoulder.  The claimant

alleges that this pain continued and that he had to manipulate his

truck with his left hand instead of his right due to his level of

pain.

The claimant has had a long history of degenerative

difficulties with both shoulders.  Medical records reflect the

claimant was being treated for a variety of shoulder problems prior

to his alleged injury.  Notably, he was diagnosed as having

degenerative changes of the acromioclavicular joint with

impingement on the musculotendinous junction of the supraspinatus

muscle and tendon in the right shoulder.

Dr. James Long, a Fort Smith orthopedist, was treating the

claimant for his degenerative shoulder condition.  In a treatment

note dated July 16, 2007, Dr. Long stated, “This patient is back

today and he was distinctly improved by an injection to the left

shoulder at the last visit.  He still has symptoms in the right

shoulder and wanted an injection there.”  The note goes on to state
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that an injection was given to the right shoulder of 1 cc of

Decadron, 1 cc of Decadronla, and 8 cc of 0.5 percent Marcaine.

On July 31, 2007, the claimant was again seen by Dr. Long who

stated in his progress note, “This patient is back today and the

injection to his right shoulder only lasted about a week.  He

cannot lift his shoulder easily now at all even to initiate

abduction.”  The note further indicates that the claimant was

injected with 1 cc of Decadron, 1 cc of Decadronla, and 8 cc of 0.5

percent Marcaine into the right shoulder.

After an August 14, 2007, visit by Dr. Long’s note indicates,

“This patient is back today and he got some improvement from the

injection given at the last visit in the right shoulder, but his

symptoms are still present he is still tender on the anterior

aspect.  He has had two injections there over the last six weeks.

We decided to try one additional one.  He has clinically an intact

rotator cuff.”  The progress note further stated that the claimant

was given an injection in the right shoulder of 1 cc of Decadron,

1 cc of Decadronla, and 8 cc of 0.5 percent Marcaine.

On August 29, 2007, medical records reflect that the Arkansas

River Valley Musculoskeletal Center received a message from the

claimant’s wife.  The message stated in part, “She wants to know if

he can try a muscle relaxer - pain is worse and now is down between

the elbow and the shoulder.”

On August 29, 2007, the claimant sees Benton Loggains, PA-C,

at the River Valley Musculoskeletal Center.  The progress note

stated, “Mr. Franks is a 60 year old patient of Dr. Long’s worked
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in on my schedule today for severe left shoulder pain.  The patient

has had several injections over the past few months by Dr. Long.

The injections have continued to be less effective.  Today he is

reporting severe pain and inability to sleep.  There has been no

new injury or aggravating event that he can identify.  He has

continued to perform his activities of daily living and his job

requirements.”

On September 14, 2007, the claimant is again seen by Dr. Long

and the progress note stated, “This patient is back today and he is

still having symptoms in his right shoulder.  He has responded in

the past to injections there and he has no injury.  He has not been

found on examinations in the past to have a rotator cuff tear.  He

has had similar symptoms in the opposite shoulder and his hip.  He

has always responded to injections but the right is much more

recalcitrant this time.  He uses his right upper extremity in his

work as a heavy truck driver.  He uses his hand to shift the gears.

He is unable to work because of pain today.  He has injected about

three weeks ago and it did not help much.”  The progress note

further stated that the claimant will be sent for an MRI of his

right shoulder.

On September 5, 2007, the claimant underwent a right shoulder

MRI which revealed the following impressions:

“Large full-thickness supraspinatus tendon
rotator cuff tear with distal tendon gap of at
least 3 cm, musculotendinous retraction of the
supraspinatus to the twelve o’clock position
in relation to the humeral head.  At least a
small focal full-thickness perforation/tear of
the infraspinatus tendon.  Moderate sized area
of marrow edema of the humeral head
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posteriorly, may be a more recent contusion of
just chronic reactive change.  Additional
comments as above.”

On September 11, 2007, the claimant is again seen by Dr. Long.

Dr. Long notes the MRI results of the large tear of the right

rotator cuff and further stated, “He reports that on July 11, 2007,

he was having a great deal of pain in his right shoulder at work

and had to actually use his left hand to lift his hand off the gear

shift which he uses in his job driving a truck.  He feels that he

may have had the injury of the right shoulder on that date and that

appears to be a possibility.  He has not yet filed a workmans’

compensation claim.”

The claimant asserts his right shoulder rotator cuff tear was

caused by the specific incident which he claims to have occurred on

the July 11, 2007.  However, medical evidence does not support his

contention.  He makes no mention to his medical provider about the

alleged July 11, 2007, accident until September, after an MRI

revealed a rotator cuff tear.

A progress note of September 11, 2007, contains the first

reference to the July 11, 2007, accident.  But, the claimant had

multiple opportunities to discuss this alleged injury with Dr. Long

including the visit on July 16, 2007, which is only five days after

this injury was alleged to have occurred.

He also had the opportunity to mention this to Dr. Long on

July 31, 2007, August 14, 2007, and September 4, 2007; however, the

claimant failed to do so.  At the September 4, 2007, visit to Dr.

Long the progress note specifically states that he has no injury.
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The statement is contrary to the claimant’s testimony to the

Commission.

Testimony of the claimant and work records provided by the

respondent show that the claimant did not miss any normally

scheduled work from July 11, 2007, until July 28, 2007, which was

the day prior to the claimant’s August 29, 2007, visit to the River

Valley Musculoskeletal Center where Benton Loggains, PA-C, worked

the claimant into his scheduled due to severe left shoulder pain.

Since that point the claimant has not returned to work for the

respondent.

On September 13, 2007, the claimant’s wife helped him fill out

a loss of time claim form-initial report of disability for the

Central State Southeast and Southwest Areas Pension Fund.  In that

form the question is asked, “Is your disability in any way related

to work?”  The claimant responded by marking “yes.”  The form

further asked, “If yes please explain why.”  The claimant responded

by writing, “Tore rotator cuff opening truck door.”  This form was

signed by the claimant.  In testimony to the Commission the

claimant, on cross examination, had the following exchange

regarding that claim form:

“Q. That’s what your wife wrote on September
13th.  That’s the first mention that we have
anywhere in the record that you had this
incident on July 11th lifting the trailer door.

A. Right.

Q. Do you agree?

A. Yes, sir.”
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I do agree that this is the first mention in the record of a

trailer door being the source of the specific incident that the

claimant alleges to have happened on July 11, 2007; however, the

claimant did indicate that something happened on July 11, 2007, at

the September 11, 2007, examination by Dr. Long in response to the

MRI results of September 5, 2007.

In this matter it is the claimant’s burden to prove that his

objective findings of rotator cuff tear were caused by the specific

injury that he alleges occurred while performing employment

services for the respondent.  The only evidence presented that this

specific incident occurred is the testimony of the claimant to the

Commission, his mention of his believe that the injury may have

occurred on that day to Dr. Long on September 11, 2007, which is

some sixty-two days after the event allegedly occurred.  The first

time the claimant provides evidence that this injury occurred while

opening a truck door was on September 13, 2007, when in the claim

form for disability he notes, “Tore rotator cuff opening truck

door” which is some sixty-four days after the alleged incident

occurred.

It is unreasonable to believe that the claimant went such a

lengthy period of time without reporting this injury to medical

providers having been seen on several occasions by the doctor

treating his right shoulder during that time period and

specifically mentioning that he had no injury.  The claimant has

failed to meet his burden of proving that his objective findings of

rotator cuff tear and the specific incident that he alleged to have
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occurred are causally related to one another.  It is much more

likely that the claimant’s right shoulder difficulties are a result

of the degenerative changes that he has experienced and have been

noted in medical records prior to the alleged injury date.

Specifically, an MRI was done on December 4, 2006, at the River

Valley Musculoskeletal Center that gave the following impression,

“Degenerative changes of the acromioclavicular joint with

impingement on the musculotendinous junction of the supraspinatus

muscle and tendon without MRI evidence of a rotator cuff tendon

tear.”  It is much more reasonable to believe that the rotator cuff

tear of the right shoulder that was experienced by the claimant was

caused by the impingement and degenerative effects that occurred to

the claimant’s right shoulder over time.  This is further evidenced

by the fact that the claimant’s left rotator cuff was shown to be

torn on March 11, 2008.  One of the impressions given of an MRI

done on that date is, “Large tear supraspinatus tendon with

retraction of the musculotendinous junction, but no evidence of

significant atrophy of the muscle belly.  Some tendonopathy noted

in the infraspinatus attachment.”  In testimony, the claimant

stated that no injury had occurred to his left shoulder; however,

the MRI gives evidence that a tear occurred.  In taking into

consideration the claimant’s testimony this tear must have occurred

without injury.  This reasonably shows that the tear experienced in

the claimant’s left shoulder was due to degenerative changes much

the same as the degenerative changes the claimant had in his right

arm prior to evidence of rotator cuff tear.
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From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on April 24, 2008, and contained in a

pre-hearing order filed April 24, 2008, are hereby accepted as

fact.

2. The claimant has proven the existence of objective medical

findings regarding his right shoulder difficulties in the form of

a rotator cuff tear.

3. The treatment provided to the claimant for his right

rotator cuff tear was reasonable and necessary.

4. The claimant failed to prove by a preponderance of the

evidence that the objective finding of rotator cuff tear was caused

by a specific incident that the claimant alleged to have occurred

on July 11, 2007, while performing employment services for the

respondent.

5. The claimant has failed to prove by a preponderance of the

evidence that his right shoulder injury is compensable.

6. The claimant has failed to prove that he is entitled to

temporary total disability.
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7. The claimant has failed to prove by a preponderance of the

evidence that he is entitled to payment of the related medical

treatment.

8. The claimant’s attorney is not entitled to an attorney’s

fee in this matter.

ORDER

The claimant has failed to prove that his injuries were

compensable.  Inasmuch, this claim is dismissed in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


