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STATEMENT OF THE CASE

A hearing was conducted April 3, 2009, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.

A prehearing conference was conducted in this claim on February 25, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed at all relevant

times, including October 4, 2008; that the claimant was an unpaid, auxiliary deputy
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sheriff officer who was involved in a motor vehicle accident while in the line of duty

on said date; and that respondents have controverted compensability of the claim.

By agreement of the parties, the sole issue presented for determination

concerned compensability.

Claimant contended, in summary, that he sustained injuries as the result of

an unexplained event when while responding to a call for the Cross County Sheriff’s

Department he lost control of his vehicle and hit a tree; that respondents should be

held responsible for all outstanding hospital, medical, and related expenses, as well

as a controverted attorney’s fee.

The respondents contended that the claimant’s injury was not compensable

under the workers’ compensation laws, maintaining that the claimant sustained a

stroke which did not arise out of and during the course of employment and which

was the cause of the accident.

The claimant was the only witness to testify.   The record is composed solely

of the transcript of the April 3, 2009, hearing containing various exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

he sustained injuries as the result of an unexplained event which arose out

of and during the course of his employment with the respondent herein,

entitling him to appropriate workers’ compensation benefits.

4. The respondents are responsible for all outstanding hospital, medical, and

related expenses, including reimbursement to the claimant for any out-of-

pocket medical expenses incurred as the result of the October 4, 2008,

injury.

5. Because this is a medical only claim, controverted attorney’s fees are not

warranted pursuant to Ark. Code Ann. §11-9-715.

DISCUSSION

The claimant’s injury occurred after July 1, 1993, therefore, this claim is

governed by Act 796 of 1993.  Ark. Code Ann. §11-9-102(4)(B)(iii) (Repl. 2002)

states:

An injury is not compensable if it was inflicted upon the employee at a time when
employment services were not being performed, or before the employee was hired
or after the employment relationship was terminated.

The Act further requires that the provisions of the workers’ compensation

statues be strictly construed.  Ark. Code Ann. §11-9-704(c)(3)(Repl. 2002)
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In Pifer vs. Single Source Transportation, 347 Ark. 851, 69 S.W.3d 1 (2002),

the Arkansas Supreme Court stated:

Act 796 defines a compensable injury as “[a]n accidental injury ...arising out of and
in the course of employment....”  Ark. Code Ann. §11-9-102(4)(A)(i).  A
compensable injury does not include an “[i]njury which was inflicted upon the
employee at a time when employment services were not being performed....”  Ark.
Code Ann. §11-9-102(4)(B)(iii) (emphasis added).  However, Act 796 does not
define the phrase “in the course of employment” or the term “employment services,”
Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944 S.W.2d 524 (1997).  It,
therefore, falls to this court to define these terms in a manner that neither broadens
nor narrows the scope Act 796 of 1993.  Ark. Code Ann. §11-9-1001 (Repl. 1996).
When the meaning of the statutory term is ambiguous, we look to the language of
the statute, the subject matter, the object to be accomplished, the purpose to be
served, the remedy provided, the legislative history, and other appropriate means
that shed light on the subject.  Stephens v. Arkansas School for the Blind, 341 Ark.
939, 20 S.W.3d 397 (2000).  Although the statute does not define the term
“employment services,” the Commission as well as the Arkansas appellate courts
have previously held that an employee is performing employment services when he
is engaging in an activity which carries out the employer’s purpose or advances the
employer’s interest directly or indirectly.  Cheri Pettey v. Olsten Kimberly Quality
Care, Full Commission Opinion September. 13, 1995 (E405037); 328 Ark. 381, 944
S.W.2d 381 (1997).  An employee carries out the employer’s purpose or advances
the employer’s interest when he engages in the primary activity which he was hired
to perform.  Id.; Kenneth Behr v. Universal Antenna, Full Commission Opinion
December 6, 1995 (E408376).  When an employee engages in incidental activities
which are inherently necessary for the performance of the primary employment
activity, the employee carries out the employer’s purpose or advances the
employer’s interest.  Id.

The Arkansas Supreme Court has held that the same test used to determine

whether an employee was acting within “the course of employment” is to be used

to determine whether the employee was performing “employment services.”  Collins

v. Excel Spec. Prod., 347 Ark. 811, 69 S.W.3d 14 (March 7, 2002); Pifer v. Single

Source Transportation, supra.  The test is whether the injury occurred” within the
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time and space boundaries of employment, when the employee [was] carrying out

the employer’s purpose or advancing the employer’s interests directly or indirectly.”

Id.  This test has also been previously stated as whether the employee is “engaged

in the primary activity that [s]he was hired to perform or incidental activities that are

inherently necessary for the performance of the primary activity.”  Olsten Kimberly

Quality Care v. Pettey, 55 Ark. App. 343, 934 S.W.2d 956 (1996), aff’d, 328 Ark.

381, 944 S.W.2d 524 (1997).  Employment services are performed when the

employee does something that is generally required by his or her employer.

The claimant was an unpaid, auxiliary deputy sheriff who was involved in a

motor vehicle accident while responding to a call in the line of duty on October 4,

2008.  The claimant contended that the motor vehicle accident and resulting injuries

resulted from an unexplained event.  Respondents contended that the claimant

sustained a stroke and/or a syncope episode which caused the accident.  

An idiopathic injury is one whose cause is personal in nature, or peculiar to

the individual.  Swaim v. Wal-Mart Assoc., Inc., 91 Ark. App. 120, 208 S.W.3d 837

(2005).  Injuries sustained due to an unexplained cause are different from injuries

where the cause is idiopathic.  Id.  Where a claimant suffers an unexplained injury

at work, it is generally compensable.  Id.  Because an idiopathic injury is not related

to employment, it is generally not compensable unless conditions related to the

employment contribute to the risk of injury or aggravate the injury.  Id.  See, Cedar

Chemical Co., v. Knight, 99 Ark. App. 162,       S.W.3d       (2007).
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The only issue in this claim is whether the claimant’s injury resulted from a

specific incident as opposed to being the result of an idiopathic condition which was

personal to Mr. Franklin.  Suffice it to say that respondents’ entire defense is based

upon the claimant’s admission that he cannot recall what caused the motor vehicle

accident, together with various notes in the medical records relating the claimant’s

accident to a blackout or syncope episode which respondents contended establish

an idiopathic injury.  However, following an extensive medical work-up, which

included various diagnostic studies, there is absolutely no competent medical

evidence whatsoever establishing that the claimant sustained either a stroke or any

other type of syncope episode.  Accordingly, similar to the findings in Knight, supra,

I find that the claimant’s accident and injury is unexplained rather than idiopathic.

The claimant’s description of the incident, as well as his course of medical

treatment, is set out below:

Q     Okay.  And how long have you been an auxiliary deputy?

A     I believe I went to the Sheriff’s Office in ‘05, if I can recall correctly.

Q     Were you working as an auxiliary officer on October 4th, 2008?

A     Yes, ma’am.

Q     Okay.  You were working at 8:20, 8:00 o’clock, 8:20 p.m. at night?

A     I believe, yes, ma’am, I was, at the time of the accident, I believe I checked in-
service.  If I recall, it was approximately around 7:30 that evening.

Q     All right.  Were you at the time of the accident, were you responding to a call?
What happened?  Where did you go?
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A     I was responding to a call.  Actually, I had planned on going out with a deputy
that was actually on duty to work with him that night, and they received a call from
a victim that was possibly drowned south of Parkin, Rainbow Lake.  They hadn’t
recovered the body at the time.  Waited around just a little while to see if possibly
the person dead showed up, but they didn’t and they assumed that he had
drowned.  So at that time they started to going ahead and call out some extra help
and some search and rescue.  So I went on ahead and got dressed out and called
in-service over the radio, and got in a patrol car and started heading out to assist
them.

Q     So you were hading from your home?

A     Yes, ma’am.

Q     To Parkin?

A     Yes, ma’am.

Q     Your home in Cherry Valley?

A     Yes, ma’am.

Q     Okay.  Why don’t you just tell what happened?

A     We were responding to a call, which I didn’t feel that there was, you know, that
big of an emergency since they already had deputies and some rescue on the
scene.  I was going to provide some extra help.  I was traveling on Highway 163
South, which is a real curvy road.  It was dark, driving normal, nothing out of the
ordinary.

Q     Were you exceeding the speed limit?

A     No, ma’am, I was just – that’s the one highway that you don’t speed on, and I
always – back to my record of speeding.  The Sheriff put laptops in all the vehicles.
We run GPS in the vehicles, and every time I always got the vehicle, I always had
the GPS on, so it recorded all of our stops.  Any time that we sped, it’s all recorded.
So with that in mind, you know, it kind of keeps your foot off the pedal when there’s
non-emergency situations.  So the only thing, you know, that was out of the ordinary
was – I say out of the ordinary.  I was driving along and come to a vehicle.  I
remember it was a white car.  I don’t remember what make it was, but the vehicle
didn’t have any license plates on the back of it.  I remember when I approached,
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she started slowing down.  It appeared to be a female in there due to the hair.  I
could see the hair through the back window with the lights and assumed it was a
female driving it.  She slowed down to probably around approximately 40 miles per
hour, and we was going around the curves and all, and, well, I’m going to wait to
pass until I could get a passing zone, because the curves and things are dangerous
out there.  Once I reached a passing zone, whenever I come around her, I flashed
– before I come around her, I flashed my lights.  I went around her, and I remember
when I went around her, I glanced over at her, I guess to acknowledge her or
whatever, but I remember coming back in my lane, and that’s the last thing I
remember, other than waking up in the state car, you know, wondering what just
happened.

Q     All right.  So if that’s the last thing you remember, do you know how long you
were out of it, or whatever?

A     It must have been brief, because I remember when I, you know, I guess come
to or whatever you want to call it, you know, smelling the smoke.  I remember a
lady, you know, stopping, and I’m assuming it was the same lady that had stopped,
come down to the car to ask me if I was okay.  I don’t remember, you know, what
I said to her or anything like that, but I do remember calling my accident over the
radio.  You know, it took me a little bit to get my bearings of where I was at.

Q     Well, where were you at?  Where were you facing?  Were you just –

A     I didn’t know which way I was facing at the time.  I do know what way I was
going.  I was going South on 163.  I don’t remember which way the car was facing,
you know, at that time of the accident.  I didn’t even know that I’d hit a tree.  I knew
that I couldn’t get out of the car.  I tried to get out of the car, you know, and then it
just kind of all played out from there.  The emergency personnel showed up.  They
got me out of the car.  I do remember calling, like I say, calling over the radio telling
them approximately where I thought I was at on Highway 163.

Q     So the ambulance came?

A     Yes, ma’am.

Q     And took you to Fox Ridge?

A     Yes, ma’am.

Q     What happened to you there?
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A     They run several tests on me.  I was very sore.  I do remember the back of my
head being very sore, my shoulder area.  You know, I didn’t feel anything like was
broke.  I didn’t have any cuts or abrasions or anything of that nature.  They run
several tests on me.  They kept me in a neck restraint for the longest, and I kept
asking them to please pull it off because it was very uncomfortable, you know.

Q     Were you released that night?

A     No, I was not released.

Q     So you stayed overnight at the hospital?

A     They actually transported me to the NEA Medical Center in Jonesboro, and the
reason why they transported me was they run a test on me that they said it looked
like I possibly had a heart attack.  They wanted to send me on to Jonesboro to have
further tests and everything done, so that’s where they sent me.  They got me in up
there.  They didn’t run any tests that night that I can recall.  Then they started
running tests.  I went through several I guess brain wave tests.  I don’t know.  I
remember taking a stress test at Jonesboro.

Q     How long did you stay there?

A     I think I stayed – let’s see, that happened on the 4th.  I think I was released –
admitted on a Sun – it was either late Saturday night, early Sunday morning, and
I think I was released on a Tuesday, if I can remember right.

Q     Okay.  And were you supposed to go back to your normal medical provider
then?

A     Well, the doctor, you know, we had the conversation at the hospital, you know,
that they couldn’t find anything that was wrong with me.  The main concern that I
had had – you know, I hadn’t at the time had no reports from anybody other than
just hearsay as far as what had happened from the accident.  My biggest concern
was that I was getting reports from other deputies that they thought that State Police
was saying that I was doing in excess of 100 miles an hour at the time of this
accident.  That was a big concern of mine, because I don’t drive like that, and
everybody knows that’s a death wish on that highway to do that even in emergency
situations.  So my thinking was, like I told the doctor, evidently something must
have happened to me to cause me to go that fast.  That’s the way that I put it to the
doctor, and he, you know, referred me to a specialist over in Memphis that I could
go to see.  And I didn’t.  I chose not to, and the reason why I chose not to is after
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I got out of the hospital, I recovered my laptop that belonged in my patrol car, and
I actually went back and I watched the GPS records, and it showed me going down
the highway and I was looking at the speed and all.  And when I left the – what
appeared – the last reading of the laptop before it was shut off was at 59 miles an
hour.  I left the highway between 56 and 59 miles an hour.  So that ruled, you know,
my thinking was there.  I said, “Well, at least I know I wasn’t going a hundred miles
an hour.”  I don’t know what had happened.  I don’t know, you know, and I talked
to the doctor.  I asked him, you know, and he said “unfortunately,” he said, “you may
not ever know because something – you know, hitting the tree must have knocked
you out.”  Basically, the whole the back of the car was smashed up to the back of
the seats, the patrol car.  So the roll cage was about the only thing that saved my
life.  They said I was very lucky.

Q     So the car was totaled?

A     Yes, the car was totaled.  I just had sore pain from, you know, the shoulder
belt.  I had some bruising and things, and, of course, the back of my neck and head
stayed sore for at least two weeks over that.  I never did – I didn’t go back to the
doctor.  I didn’t take any of the pain medicines that they give me.  I felt okay other
than just being sore.

Q     So once you were discharged from NEA, you didn’t seek any further medical
treatment?

A     No, ma’am.

Q     And how are you today?

A     I feel fine.   (Tr.7-13)

On cross-examination, the claimant acknowledged that after learning that a

report of the State Police indicated that he was driving at speeds over 100 miles per

hour, he made a statement that he must have passed out and that his foot hit the

accelerator, causing him to drive at a high rate of speed, while maintaining that he

would never, knowingly, drive at such a speed.  On further cross-examination, the

claimant admitted that he had been taking diet medication for approximately four
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(4) months before the accident.  However, the claimant also pointed out that after

hearing the allegation that he was traveling at a high rate of speed, a review of the

automobile’s GPS failed to show any speeds consistent with the police report, and,

in fact, reflected that he was going 59 miles per hour when he hit the tree.

Admittedly, the report did reflect that the vehicle skidded 113 feet sideways before

striking the tree that totaled the vehicle.

Admittedly, the medical records contain multiple references in the various

histories that the claimant “blacked-out.”  (Cl. Ex. A, pp.32, 35, 46)

However, following a full work-up which included neurological, as well as a

cardiac work-up, there was no evidence to confirm a syncope episode.  In fact, the

claimant was released without any restrictions.  Clearly, there is no evidence that

the claimant sustained a stroke as alleged by the respondents, and no evidence of

any type of seizure activity.  Although the record does reflect that the claimant

experienced a temporary loss of memory, this can be attributed to the accident

rather than to any pre-existing idiopathic condition.  

The claimant was seen in consultation at the hospital by Dr. Kenneth Chan,

a neurologist in Jonesboro, Arkansas.  Dr. Chan’s impression is set out, in part,

below:

1. Spell of loss of memory, etiology is still uncertain.  There are no witnesses
at this point to interview and without a definite witness and no abnormal
study it is almost like looking for a “needle in a haystack”....  (Cl. Ex. A, p.31)

Suffice it to say that the medical records contain no abnormal studies.
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Accordingly, the only logical conclusion is that the claimant’s injury was the result

of an unexplained specific incident rather than caused by an idiopathic injury.

Accordingly, I hereby make the following:

AWARD

Respondent, AAC Risk Management Services, is hereby directed and

ordered to pay all outstanding hospital, medical, and related expenses, as well as

to reimburse the claimant for any out-of-pocket medical expenses.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


