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Sebastian  County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by WILLIAM C. FRYE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 31, 2009, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on July 1, 2009, and a pre-

hearing order was filed on July 2, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his left knee on December 19,

2007.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

maximum rate.

5.   Respondent has paid permanent partial disability benefits based on a 5% rating

assigned by Dr. Long.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.    Claimant’s entitlement to additional medical, including surgery proposed by Dr.

Long.

2.   Temporary total disability benefits from March 12, 2009 through a date yet to

be determined.

3.   Attorney fee.

The claimant’s contentions are set forth in his pre-hearing questionnaire which is

attached to the pre-hearing order as Exhibit #1. 

The respondents’ contentions are set forth in its pre-hearing questionnaire attached

to the pre-hearing order as Exhibit #2.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 1, 2009, and contained in a pre-hearing order filed July 2, 2009, are

hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable left knee injury.  This

specifically includes surgery which has been recommended by Dr. Long.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits beginning March 12, 2009 and

continuing through a date yet to be determined.

4.   Respondent has controverted claimant’s entitlement to all unpaid indemnity
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benefits.

FACTUAL BACKGROUND

The parties have stipulated that claimant suffered a compensable injury to his left

knee while working for respondent on December 19, 2007.  After some initial medical

treatment the claimant came under the care of Dr. James Long, an orthopaedic surgeon.

Dr. Long testified at his deposition that an MRI scan of the claimant’s left knee revealed

a torn medial meniscus and he performed surgery to repair the torn medial meniscus on

February 20, 2008.  Following that surgery the claimant underwent some therapy and

eventually reached the point where he could lift up to 20 pounds with his left leg.  

In a report dated April 3, 2008, Dr. Long released the claimant to return to work with

the restriction of no squatting.  On June 20, 2008, Dr. Long noted that claimant had

progressed to the point where he could lift 20 pounds with his left leg, his range of motion

was normal, and there was no swelling or locking present.  As a result, he assigned the

claimant a permanent physical impairment rating in an amount equal to 5% to the left lower

extremity and released claimant from his care.

Even though the claimant had been released to return to work with a restriction of

no squatting, claimant never returned to work for the respondent.  Instead, he became

employed by Sparks Medical Center in October 2008.  Claimant testified that his job duties

with Sparks required him to pick up dirty laundry, take it to the hospital’s laundry, and

deliver clean laundry in its place.  Claimant testified that in order to do this job bags of dirty

laundry would come down a chute and land in a cart.  When the cart was full claimant

would push a full cart out of the way and place an empty cart underneath the chute.

Claimant testified that he would load and unload fifteen carts during the course of an eight-

hour day.  Claimant testified that he pushed the cart along a level concrete floor and that

the cart had big wheels and was easy to push.  Claimant testified that out of an eight-hour
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work day he spent approximately six hours of that day on his feet.

Both the claimant and his wife testified at the hearing that in between the time he

was released by Dr. Long on June 20, 2008 and October 2008 when he became employed

by Sparks that claimant would have swelling in his left knee if he was on his feet for any

extended period of time.  After claimant went to work for Sparks and was on his feet for

longer periods of time this swelling increased.  Eventually, this led to claimant returning

to Dr. Long on January 15, 2009.  Based upon claimant’s complaints Dr. Long ordered an

MRI scan which revealed a complex tear of the medial meniscus.  Dr. Long has

recommended surgery to repair that tear.

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his compensable left knee injury.  Specifically, claimant contends that the

surgery proposed by Dr. Long to repair the complex tear of his meniscus is causally

related to his original compensable injury.  He seeks payment of that surgery as well as

temporary total disability benefits and a controverted attorney fee.

ADJUDICATION

An employer is required to provide to an injured employee medical treatment as may

be reasonably necessary in connection with the injury.  A.C.A. §11-9-508(a).  The claimant

must prove by a preponderance of the evidence that he is entitled to the requested

medical treatment.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W. 3d 153

(2003).  What constitutes reasonably necessary medical treatment is a question of fact for

the Commission.  Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989 S.W. 2d

543 (1999).  Furthermore, when an injury is shown to have arisen out of and in the course

of employment, the employer is responsible for any natural consequence that flows from

that injury.  McDonald Equipment Company v. Turner, 26 Ark. App. 264, 766 S.W. 2d 936

(1989).  
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment including the surgery

recommended by Dr. Long.  Specifically, I find that claimant has proven by a

preponderance of the evidence that the proposed surgery and his need for medical

treatment is causally related to his original compensable injury.

In contrast to the claimant’s contention that his current need for medical treatment

is causally related to his original compensable injury, respondent contends that claimant’s

subsequent left knee problems are causally related to activities he was performing for

Sparks.

Testifying at the hearing was Donna Franklin, claimant’s wife.  Franklin testified that

in between the time period when claimant was released by Dr. Long from active treatment

in June 2008 and when he began working for Sparks in October 2008 she observed the

claimant’s knee on several occasions.  Franklin testified that if the claimant were up on his

feet for any extended period of time his knee would become swollen and hurt.  Franklin

testified that before claimant began working for Sparks he did not have to engage in any

physically demanding activity for his knee to have pain and swell, but that just being up on

his feet caused problems.  Franklin went on to acknowledge that claimant’s problems

increased after he began working for Sparks.  

Claimant testified at the hearing that even before he began working for Sparks he

would have swelling in his knee if he were up on it for 20 or 30 minutes.  Claimant testified

that Dr. Long had placed a restriction on him which included no squatting or bending.

Claimant testified that his job with Sparks did not require squatting or bending.  While

claimant did have to move carts which weighed approximately 200 pounds with dirty

laundry, claimant testified that the carts had big wheels and were easy to push.  Claimant

testified that he did not suffer a new injury to his left knee at Sparks.  Claimant further
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testified that simply being up on his feet would cause his knee to swell.

I find that the testimony of the claimant and his wife is credible and entitled to great

weight.  

More importantly, I find that the opinion of Dr. Long is credible and entitled to great

weight.  Dr. Long testified by deposition and stated that he would relate claimant’s current

left knee problems to his prior compensable injury due to the fact that claimant’s medial

meniscus was structurally weakened as a result of the prior surgery.  Because of that,

normal day-to-day activities could lead to additional problems such as the claimant

experienced in this case.

Q. As we look back now between June and January
when you saw him, what activities do you attribute his
new torn meniscus to?

A. The fact that he had a tear of his meniscus before
and that this changes the structural support that the joint
gets for activities related to pulling and pushing and
twisting and normal activities that would go along with
lots of different jobs.  He didn’t have any history of a 
new event occurring, such as a fall or a twist or a pop
in the knee.  It was just that his knee would swell with
activity and become more symptomatic at his medial
joint line.  Exactly when he tore the meniscus from the
time that we did the arthroscopy until January of the
next year is not defined by any specific event that we
can detail from his history.

Q. Do you think this new torn meniscus was caused
by his previous injury and the surgery or by - -

A. It’s caused by the fact that you lose a part of your
meniscus.  That’s why you should rate people.  In my
opinion, when they lose an anatomic part of their body,
you should rate them because they have the potential
for new problems and continuing problems simply by
the fact that they’re missing part of the normal anatomic
structure.  You have to remove that part in order to get
them to get better from the symptoms they came to the
doctor for, but we realize it compromises the joint.

***

Q. If he had come in and said, “I work at Sparks.  I
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was pushing and pulling 200 pound carts and my knee
swelled up,” would you attribute his new torn meniscus
to that event?

A. I would call that activity-related effusions of the 
knee and would suspect that it could be from a new 
tear of his meniscus.  He didn’t have an event, though,
like he did the first time, where he had the fall and twist
and sudden onset and sudden change, where he was
able to recognize it as an event, a traumatic event,
causing the problem.  He just worked the knee in 
doing this pulling and pushing at his work, and that
caused his knee to effuse.  Now, if he had not been
doing as strenuous of work, he might not have had 
the effusion or might not have had the symptoms.  A
lot of times they can get small tears and they will get
better with those simply because the weight of the
body smooths it out, and the body has a tendency
to heal it over, and then it becomes less symptomatic
with time.  So I don’t know when he got his new tear,
but it relates to the fact that he lost part of the original
meniscus in the original injury.  That’s the reason that
he was given the functional incapacity rating, because
he has a compromised joint.

***

Q. Mr. Franklin testified in his deposition that you
made it clear to him that he should not do squatting
with that knee.  He also testified that when he went
to work for Sparks, he made it clear to them that he
should not do squatting, and he also testified that he
did not engage in squatting in that job.

A. That’s correct.

Q. Assuming that he did not engage in squatting,
and assuming that his symptoms developed without
any known specific trauma, is it more likely than not
that the surgery that you’re now recommending is due
to the fact that part of his meniscus was removed?

A. That’s - - yes, that’s my opinion.

Q. Is that your opinion within a reasonable degree
of medical certainty?

A. Yes.

Based upon the foregoing evidence, I find that claimant has met his burden of
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proving by a preponderance of the evidence that his current left knee problems are

causally related to his original compensable injury.  While claimant’s symptoms increased

after he began working for Sparks, both claimant and his wife testified that he had

increased swelling any time he was on his feet for an extended period of time even before

he began working at Sparks.  Furthermore, there is no indication that claimant suffered any

new injury while he was employed at Sparks.  Claimant testified that he did not squat in

the performance of his job duties while at Sparks.  Significantly, it is the opinion of Dr.

Long that claimant’s current problems are causally related to his prior compensable injury

based upon the weakness resulting from the surgery to remove the previously torn medial

meniscus.  I find that Dr. Long’s opinion is credible and entitled to great weight.

Accordingly, for the foregoing reasons, I find that claimant has met his burden of

proving by a preponderance of the evidence that he is entitled to additional medical

treatment for his compensable left knee injury.  This includes the surgery which has been

proposed by Dr. Long.

Finally, I also find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to temporary total disability benefits beginning March 12,

2009 and continuing through a date yet to be determined.  The injury to claimant’s left

knee is a scheduled injury.  An employee who suffers a scheduled injury is entitled to

receive temporary total disability benefits or temporary partial disability benefits during

their healing period or until they return to work, whichever occurs first.  Wheeler

Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).  Here,

claimant terminated his employment with respondent in anticipation of surgery which was

scheduled for March 11, 2009.  That surgery was subsequently canceled when respondent

denied liability.  However, Dr. Long testified in his deposition that once he recommended

surgery claimant should cease all activities until the surgery is performed.  Based upon this

evidence, I find that claimant remains within his healing period and that he has not
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returned to work as of March 12, 2009.  Therefore, claimant is entitled to temporary total

disability benefits beginning on March 12, 2009, and continuing through a date yet to be

determined.  Respondent has controverted claimant’s entitlement to all unpaid temporary

total disability benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury.  This includes

surgery as recommended by Dr. Long.  In addition, claimant is entitled to temporary total

disability benefits beginning March 12, 2009, and continuing through a date yet to be

determined.  Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $397.22.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


