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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on December 4,
2008, at Marion, Crittenden County, Arkansas.

Claimant represented by the HONORABLE RICHARD A. REID, Attorney at Law, Blytheville,
Arkansas.

Respondent represented by the HONORABLE WILLIAM C. FRYE, Attorney at Law, North
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to addition workers’ compensation benefits.  On October 7, 2008, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  In addition to the issues

identified in the Pre-hearing Order, claimant contends as an alternative that she remains within

her healing period subsequent to July 2008, when physical therapy was ordered and respondent to
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refused to provide same, and correspondingly entitled to temporary total disability benefits.

The testimony of Sandra D. Foster - the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Sandra Diane Foster, the claimant, with a date of birth September 17, 1957, has a 10th

grade education.  Claimant, who is right hand dominate, commenced her employment with

respondent on September 3, 2002.  The claimant’s employment history has consisted primarily of

factory work.  Claimant explained regarding the afore:

On the line, kind of like a lead foreman position where you,
you know, you - your supervisor told you what to do, what to run, then
you went and, you know, you got your people to let them know what 
you’re running, get your orders set up. (T. 12).

Claimant noted that at one time she worked at Farmer’s Market, however the same was not a sit-

down job, in that she stood to perform the job and to stock the shelves.

Regarding her job duties at the time of her January 23, 2006, cervical injury in the

employment of respondent, claimant’s testimony reflects:

Your work on the equipment.  Whenever a line goes down, a 
operator has a problem, they call you, you go over and you adjust or 
fix and you do the PM on the machines and the preventive maintenance.
(T. 13).

With respect to the mechanism of the January 23, 2006, compensable cervical injury, claimant 

testified:

Trying to get a line that we don’t run that often ready, because
we had to run some drink mix, and the - my conveyors were hung up 
down around the cogs, the pulleys, from the drink mix caked up and 
under it, and I was trying to pry the stuff out and beat it out, and pull
that free to get it to turn.  There was two (2) different conveyors in that 
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that was - one (1) at the labeler and one (1) down at glue pot - that
was hung up. (T. 13-14).

Claimant experienced pain in her shoulder and neck area as a result of the above efforts, which

attributed to a pulled muscle.  While the claimant reported her injury to her supervisor, she

delayed in seeking medical treatment:

No, I waited because I thought, well, it’s a pulled muscle, 
it’s gonna get better.  And it rocked on there and on - we were on 
night shift - and then on that - we were on four (4) day weeks.  On
that Thursday, Mark Gamin (phonetic) and them had asked me to 
come in on Friday morning to help do PM and stuff.  I told them, no,
I’m gonna go to the doctor if this is not better. (T. 14).

The claimant initially obtained medical treatment at the NEA Clinic in Osceola under the

care of Debbie Wilhite, a nurse practitioner.  The claimant was referred over Dr. Robert E.

Abraham, a Jonesboro neurosurgeon at the NEA Clinic.  Following examination and diagnostic

studies, the claimant ultimately underwent surgery under the care of Dr. Abraham in March 2006. 

Claimant has been followed by Dr. Abraham since being referred to same.  

The claimant returned to work for respondent following her cervical disc surgery with

restrictions on overhead use of her arms and weight lifting. Claimant worked off and on

performing her same job.  Claimant testified regarding subsequent falls she experienced:

Yes.  The first time I fell, my leg got caught with some shrink
wrap when I was going over to work on a tape machine.  I had my tool
bag, and I tried to catch myself on the table with this arm, but it didn’t
hold me.  It just kind of let me go on down, and it popped this wrist and
my neck area.  And I went back to Dr. Abraham because it was - I was 
having muscle spasms and in quite a bit of pain, and this wrist was bothering
me worse, and he x-rayed it and said it looked like a hairline fracture, and
he sent me to Dr. Brandt. (T. 16-17).

Claimant testified that it was two (2) weeks before she received permission to see Dr. Brandt. 
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The returned to work following the treatment with Dr. Brandt with limitations.  Claimant

returned to her same job.

Respondents scheduled an evaluation of the claimant with a physician in Memphis, Dr.

Parsioon.  Claimant testified that the duration of her examination by Dr. Parsioon was fifteen

(15) minutes.  Claimant described the evaluation by Dr. Parsioon:

He looked through my paperwork and I guess some files
that had been sent to him.  And he was talking about the nerve 
study test that was done, and he said, well, the first one before surgery
- well, you know, there was something there.  The one after surgery,
well, it, you know . . . (T. 19).

Claimant testified that she did not have a nerve study test prior to her surgery.  Claimant 

continued:

No, sir.  And I informed him that both of those were done well
after my surgery. (T. 19).

With respect to an actual physical examine being conducted during the visit, claimant testified:

He was sticking my fingers and he said you can’t feel any of 
that?  And I said, well, no, not really, and then he poked this one here
a little bit harder and I said, well, I feel that.  (T. 19).

Claimant testified that x-rays were obtain when she arrived at Dr. Parsioon’s office.  Regarding

the conclusion of her evaluation by Dr. Parsioon, claimant testified:

No, sir.  He just dismissed me - told me to go - if I didn’t go to
Wal-Marts and get me some dumb bells and lift them every day, I was
gonna hurt. 

From two (2) to twenty (20) pounds and lift them every day, or 
you’re gonna hurt. (T. 20).  

The nurse case manager, Monica Frazier, was present at the time of the evaluation and remained

there after to talk with the doctor.  Regarding the afore, claimant testified:
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Yes, sir, she told me to wait right there, and she was over
talking with the doctor and all.  She come back over, and she said, 
well, just wait, cause he’s gonna put a disability rating on you and 
then send you to - back to work with no restrictions. (T. 18-19).

The claimant continued to treat with Dr. Abraham during the period of time of the

evaluation by Dr. Parsioon.  The claimant was informed by respondents that they would no

longer pay for the cost of her care under the treatment of Dr. Abraham.  Claimant’s testimony

reflects, regarding the afore:

On the18th of August - I think that was - no, wait a minute.
I’m not sure of the date.  I know it was in - in July, I went to Debbie.
It was in August.  I think it was in August, I had - which, I called to 
make an appointment back in July - the end of June, July - it might 
have been in June, July, whenever I went first to see him, but, because
I had been hurting so bad.  And it takes three (3) to four (4) weeks to 
get in to see him, so I had wen tup to Debbie, and she did the - some 
injections in my neck at that time to try to relieve some of the swelling
and my muscle spasms.  And then I went in to see Dr. Abraham, I think
it was - well, it was in July, cause - I think it was the 18th of July - and 
Debbie, their lady that does all the paperwork, told me that workers’
comp had agreed that they were gonna pay for this visit, but they wasn’t
gonna pay of anything else. (T. 20-21).

Claimant saw Dr. Abraham again in August 2008 because she was still having problems - muscle

spasms, and paid $125.00, for the visit.

Claimant testified regarding the point in time she last worked for respondent-employer:

I went in on the 18th cause Jimmy had told Rick to tell me to call
him.  Rick was gonna be out and Jeff was gonna be out and he said he knew
I had a doctor’s appointment and didn’t know if I could, you know, open up,
and I told him, yeah, I would come in and open up and get everything going
and then.  So, I went in, because I had been off on - I had took a - my last 
week of vacation, to try to get a little relief - just take my medication and 
rest, hoping this would be better.  And I went in that morning and opened 
up and left. (T. 22).

Claimant has not worked since July 18, 2008, due to her neck and arms hurting.  
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Claimant acknowledged that she has been paid indemnity benefits to correspond to the

12% permanent impairment assessed by Dr. Parsioon, while she understands that Dr. Abraham

has assessed a 20% permanent impairment regarding her injury and surgery.  

Claimant was provided a prescription by Dr. Abraham for physical therapy which

respondents refused to provide.  Claimant’s testimony reflects that her past physical therapy had

provided some easing of her symptoms and  received relief.  Further, claimant noted that

following the previous physical therapy she was able to return to work for a length of time.

During cross-examination claimant testified that she first had physical therapy four to five

weeks following her surgery.  Regarding the second time she had physical therapy, claimant

testified:

I know I had it in ‘06.  I’m not - probably in ‘07, cause I know
I had it after the - on my neck and my wrist after that fall. (T. 26).

Claimant confirmed that the physical therapy provided temporary relief, however it helped with

the muscle spasms and the soreness.  

Claimant testified that at her last visit with Dr. Abraham on August 18, 2008, she was

still experiencing muscle spasms as well as soreness in her arms and wrists along with numbness. 

Claimant testified that she was unaware that Dr. Abraham’s report regarding the August 18,

2008, visit indicated during physical examination the absence of muscle spasms or tenderness. 

Claimant maintains that she was “still swollen and knotting up” during the August 18, 2008,

visit.

Claimant maintains that her physical condition at the time of the July 12, 2007, evaluation

by Dr. Parsioon is basically the same as at the time of the hearing, which included off and on
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cervical pain.  Claimant testified that the only document received from Dr. Parsioon was a

released to return to work without restrictions.  Claimant disputes Dr. Parsioon’s assertion that

she was not doing any type of neck or upper extremity exercises:

I was doing the ones that I had been showed to do in physical
therapy and he gave me another book of exercises and said that these 
may be helpful, do these, and go down to Wal-Marts and get your dumb
bells and lift those every day.  And if you don’t do these every day, you’re
gonna hurt. (T. 28).

Claimant’s testimony reflects that while she does exercises with a hand grip device, she does not

use dumb bells because of the wrist injury.  Claimant offered that she tried to use the dumb bells. 

Claimant denies that her wrist injury is separate and apart for the cervical injury base on her

communication with Dr. Brandt, the treating orthopedic physician for her wrist.  Claimant’s

testimony reflects that while she has not quit smoking, she has been trying and “doing pretty

good with it”. (T. 29).       

Regarding beneficial relief received from previous injections claimant’s testimony

reflects:

They help.  They get down the muscle spasms.  They keep
- or I guess they reduce that swelling in there some and it relieves 
the pain so you don’t have to take many pills and - 

Not a week - I’ve had - they usually last a couple of weeks -
three (3) weeks, somewhere in that area and then it, you know, it - 
at that point, it’s not as bad as it was in July. 

I would say probably a couple of months is all.  (T. 30).

The claimant further observed with respect to the physical therapy:

I wouldn’t say a couple of weeks .   .   with that physical 
therapy, it works the soreness out and, you know, I go pretty good 
there doing and - sometimes as much as three (3) or four (4) months
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before, you know, before I really have to start taking anything. (T. 30).

The claimant confirmed that she was return to light duty work by Dr. Abraham in July

2006, with the restrictions of no use of the arms overhead, no lifting over twenty (20) pounds,

and that she did indeed return to work at the time.  Further, the claimant acknowledged that she

was informed by supervisory personnel that if a job task entailed something outside her

restrictions she should get help:

Basically, you know, if its something too heavy, Mr. Gaymon -
even my supervisor, Rick, said, you know, holler if it’s something that’s
too heavy, let somebody else be your muscle. (T. 31).

In April 2007, claimant informed Dr. Abraham that she had finished her physical therapy,

however she was still hurting.  Claimant added:

No, I was working during that time of physical therapy, I do 
believe because I know I was working, taking the physical therapy, and 
I would be  - I was just really knotted up.  I had - I was about ready to 
scream at that.  (T. 31).

Regarding the benefits realized from the second period of physical therapy, claimant testified:

It would knock it down some, but, as far as saying really alleviating,
no, no sir, it didn’t. (T. 32).

At the time of the afore, the medical records of Dr. Abraham reflects the presence of moderate 

muscle spasms and tenderness.  Further, the claimant offered regarding her symptoms in August 

2008:

No, I was still having the muscle spasms and, as a matter of fact,
when I was in there in August, you told me that it was - I was still swollen
and he really did not want to have to go back in.  (T. 32).

Regarding the posting of one of the maintenance jobs, claimant testified:

When I came back - before I seen Dr. Parsioon, I was supposed
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to report back to work light duty from my doctor.  I had to give them
those notes - that’s when Jimmy called me on a Friday evening telling
me that they were going to put me on a paid leave and I would probably
have to see another doctor because, you know, they wasn’t going to let 
me work with - and under restrictions and whenever I got where I didn’t
have no restrictions, to come back.  They sent me to this doctor - Parsioon
- he give me this note - I need to work.  I take my note - the note that he
give me - I take it out there to him and I say, here, I will be back to work.
This doctor has released me with no restrictions, and Jimmy acted a little
surprised about it and I said, we talked about it and I said this doctor didn’t
even know when my nerve study test were done and I said, you know, the 
only thing I can say is I’m coming back and do the best that I can do.  I’m
ready. (T. 32-33).

Claimant’s testimony reflects that when she returned to work she did the best of her ability. 

Regarding any accommodations provided by respondent-employer, claimant added:

Except - except that I had to be where I could lift - my job 
requirements was that I lift fifty (50) pounds and that was - I had go be
able to do that and, like I told them and even after I went back to Dr.
Abraham - because I had an appointment with Dr. Abraham after Dr. 
Parsioon - Dr. Abraham still put the weight restriction on me and Dr. 
- I mean, Mr. Lanholtz wasn’t going to honor that because Jimmy called
him. (T. 33-34).

Claimant acknowledged that when she returned to Dr. Abraham on November 8, 2007, she

relayed that she had been working within her restrictions (lifting no more than 30 pounds, no

overhead work or over the shoulder work).  The testimony of the claimant reflects that she is

unable to distinguish any difference in her physical condition between the November 8, 2007,

date and presently.  Claimant explained:

I really can’t tell that it’s changed.  If I use my arms a lot and
all the muscle spasms start in again.  I still have the weakness in my arm
- my arm’s not as strong as it was.  I still have the pain on occasion to 
where when it hits, I just drop whatever I’m holding. (T. 35).

The claimant testified regarding the difference in her condition between the November



10

2007, and July 2008, when she was again seen by Dr. Abraham:

Yeah, I was hurting.  I was hurting pretty good.  I was not 
able to sleep - not even taking medicine.  I had went - I went and 
seen Debbie, because it’s hard to get in to see Dr. Abraham on a 
short notice, and then I follow up with Dr. Abraham.

Well, whenever these muscles spasms and all and I get to 
hurting, I don’t know if it’s just from tensing up trying to bear it or
- I don’t - but they - even Debbie, when she did those injections, she
looked at my husband - she said her blood veins are just- they’re just
popped out there. (T. 35-36).

Claimant acknowledged filing for Social Security disability benefits in July 2008, and

that she continues to actively pursue same.  Claimant candidly testified that she does not feel that

she is physically able to work as she did before her injury.  With respect to the permanency of her

present physical status, claimant testified:

I - probably so.  I keep hoping not, but I’ve been fighting this 
for - ever since this happened and I - that’s something that is hard for 
me because I’ve always worked, but I don’t, you know, Dr. Abraham 
said that’s not going to change and . . .

Yes, I got some relief after surgery, but, I mean, it - it didn’t -
I never went back to 100%, no. (T. 37).

Claimant testified regarding her routine activities since her injury and not working.  

Regarding the afore, the testimony of the claimant reflects that she prepare breakfast, do the 

laundry, her exercise, occasionally a little yard work and watch television.  With respect to any 

computer activity claimant’s testimony reflects:

What I told - I didn’t - no, because I don’t get on the computer -
maybe every now and then - I might check my email or pay a bill because
there’s no way that I could sit that long - no, that causes you to hurt. (T. 37).

Claimant testified that if she performed the job she would suffer physically as a consequence of 
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same.  Claimant testified regarding the onset of her muscle spasms:

Not that I - you know - I don’t know.  I don’t know what brings 
them on, I - like I told you - well, I may not have told you - there seems
to be no rhyme or reason sometime.  Sometimes simply bending down,
picking something up, you know.  I’m sure if you get stressed out - you
know stress will do a lot to your body, but I can’t say that stress makes it
any better or any worse.

I wish I knew what I did to cause it.  You know, if it’s me causing
it, I - because I - I’ve tried.  I mean, sometimes it’ll be simply - be - I’ll be
in the shower and try to wash my hair and the numbness goes further up.
If my hands are over my head very long or if I’m holding them out this will
start going - the numbness will go further up.  (T. 38).

Claimant testified further regarding the residuals of her injury and physical condition:

I wish that I could work.  My condition - I - this right arm is - this
right arm is aggravating.  It makes me angry.  A simple thing as setting 
in the floor - my daughter had purchased one (1) of those little rag quilts
- you cut and tie the strings and we - I sat down there, she cut one (1) side
and I was trying to cut the other side so we could try to tie that off and I 
just went to just kind of push and lift myself up to slide my bottom on 
over in the floor - this arm give away with me.  When it did, I went in and
wound up with four (4) stitches in this left knee.  It just - it don’t hold me.
I - here, a couple - probably two (2) months ago, I went to get some corn-
bread out of the oven - it give way with me.  When it did, here’s the burn 
marks where I hit the rack.  And I don’t know how to straighten it up.  I 
wish that I did.  I wished I had the answer because this is very aggravating.
(T. 39-40).

The respondents accepted the claimant’s injury to her wrist, suffered when she fell on the

shrink wrap, as a separate claim and paid corresponding medical benefits.  The claimant testified

that when she was directed by to Dr. Brandt, who treated her wrist injury, by respondents to

obtain an impairment rating in connection with the wrist injury she was informed by him that it

all stemmed from the neck injury and any rating would be with the same.  

The testimony of the claimant reflects that the injury she suffered three (3) weeks earlier
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to her knee, which required four stitches, was not filed as a part of her workers’ compensation

claim.  Claimant paid for the cost of the treatment.  

The claimant testified without equivocation, based on her experience in the employment

of respondent-employer and the residuals of her compensable injury, she could not presently 

physically perform the job if she returned to the employment of respondent.  Claimant explained

regarding the afore:

The strength that you have to have to loosen and tighten things,
you’re up and under machines, changing camfollers, positions that you
have to get in and all, it makes it - they’re - it makes it hard. (T. 44).

 The pertinent medical in the record reflects the presence of a February 15, 2006, MRI

scan, which was obtained based on the claimant’s history of right upper extremity pain and

numbness.  The MRI report reflects a finding of moderate to large disc herination with some

bony spondylosis at C5-C6 causing fairly severe canal stenosis and cord flattening. (RX. #1, p.

11).  As a consequence of the afore the claimant was referred to Dr. Robert E. Abraham, a

Jonesboro neurosurgeon.

The claimant was seen initially seen by Dr. Abraham on March 6, 2006, pursuant to the

referral of Dr. Biggerstaff.  The March 6, 2006, clinic note of Dr. Abraham regarding the

claimant reflects, in pertinent part:

HPI
Mrs. Foster is a 48-year-old white female who has history of neck
pain with upper extremity pain with shoulder numbness.  Present for 
six to eight weeks.  She recalls working on equipment when she injured
herself.  She was seen M.D.’s and eventually had a cervical MRI done.

Presently, she has neck, shoulder and right MSB pain, to a nagging 
ache constantly.  She has decreased her activities.  Pain is worse with
activity.
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The right greater that left upper extremity pain is in the hand and wrist
on the left with pain from the shoulder down to the hand on the right side.
She has numbness in the triceps, hand and dorsum of the wrist.  She has
weakness noted in the arm, at times she can’t even hold an ink pen.  Her
writing has decreased.  She has cough and sneeze pain with right upper
extremity pain.  She has no bowel or bladder dysfunction.

*        *       *

Test Conclus.
Pt cervical MRI revealed: C5/6 HNP central and right paracentral.
Minimal bulges at C4/5, C6/7.
Assessment
1.  Right cervical radiculopathy.
Plan
1.  Patient counseled

2.  Operative procedure ACDF C5/6

3.  Get pre-op done.

4.   Return to clinic aft #2

5.  Hold on work

6.  Send letter to Dr. Biggerstaff.   (RX. #1, p. 12-15).

On March 7, 2006, the claimant underwent the operative procedure [anterior cervical diskectomy

with fusion at C5-6 with allograft bone end-plates] at NEA Medical Center under the care of Dr.

Abraham.  

The claimant was seen in follow by Dr. Abraham on April 4, 2006.  The office note

relative to the afore reflects, in pertinent part:

Patient is here for follow-up one month after her ACDF.  She is having
a lot of muscle spasm on the right.  She also has some upper extremity 
pain, but it is much better than pre-op. (RX. #1, p. 21).

The claimant was prescribed physical therapy three (3) times a week for three (3) weeks for soft
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tissue and right upper extremity strengthening, prescribed Lortab/Soma, directed to return to the

clinic in two (2) months, and to remain off work.  (RX. #1, p. 21).

A review of the medical records in the evidence recite that the claimant had a fall at work

and landed on her left arm.  Further, that as a consequence of the afore the claimant had

experienced an increase in neck and left shoulder pain. (CX. #1, p. 9).  The claimant was seen at

the NEA Clinic - Orthopedics on July 31, 2006, by Dr. Jason Brandt for treatment in connection

to the wrist complaint growing out of the accidental fall.  The July 31, 2006, clinic note relative

to the visit reflects, in pertinent part:

IMPRESSION:
Right wrist pain.  Possible TFCC tear.

PLAN:
EMG/NCV shows carpal tunnel symptomatology.  Most like she may
have a TFCC tear.  We will try an injection today.  Continue with 
immobilization.  I will see her in approximately 4 weeks.  If she continues
to have difficulty MRI scan should be ordered. (RX. #1, p. 26).

A November 8, 2006, clinic note of Dr. Brandt relative to the claimant reflects, in pertinent part:

TEST CONCLUSIONS:
I reviewed the MRI scan on Ms. Foster’s wrist.  No acute abnormalities
are appreciated.

IMPRESSION:
Right dorsal wrist pain.
Radiculopath.

PLAN:
Difficult case.  I do not have anything to offer surgically.  I will inject
her wrist today again with informed consent and sterile technique dorsal
wrist capsule.  She will contact me if her symptoms persist and I recommend
subspecialty referral.  (RX. #1, p. 28).

A January 11, 2007, Medical Treatment Record relative to the claimant authored by Dr.
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Abraham, reflects that the claimant could return to restricted duty on January 12, 2007, with

lifting no more than 20 pounds, limited use of her right upper extremity, no over shoulder work

with both arms and limited pushing/pulling and repetitive motion. (RX. #1, p. 29).  The claimant

was seen in follow-up by Dr. Abraham on April 5, 2007.  The office note regarding the afore

visit reflects, in pertinent part:

Mrs. Sandra Foster is a 49 yr old white female here today for an 8
week f/u.  She has finished up w/PT and still hurting in her neck and
shoulder, right arm and right fingers.
She is still doing her same job doing maintenance.  She has pain when
she has to use her arms for any extended period of time.

*       *       *

Physical Exam
Cervical Exam
Flexion:     30            Extension:        15
Rotation Rt:   60       LT:                    45
Muscle Spasms: mod in the ps and traps
Tenderness: mod in traps ps MSB bilaterally.  (RX. #1, p. 30).

The claimant was released to return to work on April 23, 2007, by Dr. Abraham during the April 

5, 2007, visit. (RX. #1, p. 32).

On July 12, 2007, the claimant was evaluated/examined by Dr. Fereidoon Parsioon, a

Memphis neurosurgeon, at the request of respondents.  The July 12, 2007, report recites the

claimant’s chief complaints as posterior cervical pain, shoulder blade pain, and thumb and index

finger numbness and tingling.  The report further reflects:

HISTORY OF PRESENT ILLNESS:   This is a 49-year-old white female
who is referred for a second opinion.  Her date of injury is January 23, 2006.
On that date she was trying to get a conveyor belt unstuck and during this
process of pulling on the conveyor belt started having neck and right shoulder
pain.
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She was x-rayed and her spine was straight.  Her pain got worse and 
she started having numbness of the hand and weakness of the right hand.
Subsequently, she was evaluated with an MRI of the cervical spine and 
underwent surgery with removal of a disc in the neck and fusion by Dr.
Abraham in Jonesboro, AR.  This was performed on March 7, 2006.
She says she was treated with physical therapy after surgery.

The patient states that she still get on-and-off posterior cervical pain and
shoulder blade pain.  Her right hand strength was weak before, but is 
normal now and without weakness.  She states she fell a few times after
surgery and had right wrist pain and they evaluated her with an MRI of
the right wrist which was normal.

*       *       *

PHYSICAL EXAMINATION:

*       *       *

NECK: She has got scars of the previous anterior cervical discectomy
and fusion and goiter surgery present on the anterior aspect
of the neck.  No carotid bruits or paraspinal muscle spasms.
Range of motion is full without any limitations.

REVIEW OF STUDIES: I reviewed a cervical MRI dated February 15,
2006, which is a preoperative MRI.  This showed a central disc bulge at C4/
C5 which was small and a C5/C6 herniated nucleus pulposus.

*       *       *

I reviewed an MRI dated January 29, 2007, which is a postoperative MRI.
This showed a solid fusion at C5/C6 and there was a very small bulge at 
C4/C5 which is the same as the preoperative MRI.

RADIOGRAPHS: X-rays of the cervical spine were obtained in the 
office and showed a solid fusion at C5/C6 and there was a very small 
osteophyte present posteriorly at C6/C7 level.  There were no fractures
or subluxations seen.

IMPRESSION: 1.  Status post anterior cervical discectomy and
     fusion at C5/C6.
2.  Mild posterior muscular neck pain.
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PLAN: I explained to the patient that she has done excellent 
after her surgery and fusion is completed.  Her pain is mainly due to 
a muscular-type pain which she needs to overcome with continuation
of the exercises.  She is not currently doing any kind of neck and upper 
Extremity exercises and I gave her instructions regarding this.  I also gave
her and exercise book.

According to Ms. Monica Fraser, RN, who is her case manager, Dr. Abraham
has not given the patient her PPI rating and they are asking me to do so.
I believe that her PPI rating is 12% to the whole person.  In my opinion,
she is at MMI today and she can work with regular duty without any
restrictions.  (RX. #1, p. 34-36).

The medical in the record reflects that the claimant was next seen by Dr. Abraham

following the July 12,2007, evaluation by Dr. Parisoon, on August 6, 2007.  The office note of

Dr. Abraham regarding the claimant’s August 6, 2007, visit reflects, in pertinent part:

Ms. Foster is here for three month followup.  She states she went back
to work and is now worse.  WCC sent her to Memphis to Dr. Parscion
[Parisoon] and he returned her to work without restrictions.  She has 
had some recurrence after her return to work.

*       *       *

Physical Exam

MUSCLE SPASMS: mod in the traps and ps
TENDERNESS: mod in the traps. ps and MSB
WHSS in the ant cervical area

        
Assessment
1. S/P ACDF C5/6

Plan
1.  Patient counseled
2.  Allowed back to work with restrictions
3.  Meds    Soma and Norco
4.  RTC in 3 mo.    (CX. #1, p. 25-26).

The restrictions imposed on the claimant’s employment activity by Dr. Abraham included no



18

lifting over 30 pounds, no overhead work, no work over shoulder height until the claimant return

for the follow-up visit in three (3) months. (RX. #1, p. 38).

The claimant was seen in follow up by Dr. Abraham in accordance with the above on

November 8, 2007.  The office noted generated as a result of the afore visit reflects, in pertinent

part:

Mrs. Foster is here for 3 mo f/u and doing about the same.  Pt has been 
working within her restrictions and she is able to do her job.  She has 
some R arm pain with numbness especially when she works overhead.

*       *       *

Physical Exam
CERVICAL EXAM
FLEXION: 60                    EXTENSION:   20
ROTATION RT: 60 LT:                     60
MUSCLE SPASMS: min in the ps and traps
TENDERNESS:       min in traps and MSB

Assessment
1. S/P ACDF   C5/6

Plan
1. Patient counseled
2. Continue work with restrictions
3. Continue meds
4. RTC on PRN basis (CX.#1, p. 27-28).

The claimant credibly testified that she last worked for respondent-employer in July 2008.

(T. 22).  The claimant linked her last day at work with the scheduled doctor’s appointment with

Dr. Abraham.  The claimant had scheduled appointment with Dr. Abraham on July 14, 2008, and

August 18, 2008.  It is noteworthy that due to residual symptoms of her injury the claimant had

taken a week of vacation in an effort to obtain relief prior to the July 2008 date.  The medical in

the record reflects that the claimant was seen by Dr. Abraham on July 14, 2008.  The office note
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relative to the July 14, 2008, visit of the claimant reflects, in pertinent part:

Ms Foster is here for complaints of neck pain radiating down both 
shoulders and arm.  She states the pain is getting worse since Nov ‘07.
She has pain in the R arm radiates to the hand.  She also has some 
numbness in the hand and arm.  She is still at work on restrictions.  She
is having an increase in her pain with work.

*       *       *

Physical Exam
MUSCLE SPASMS:   mod in the traps
TENDERNESS:          mod in traps and ps

*      *       *

Plan
1. Patient counseled
2. PT to the C spine
3. Continue meds
4. RTC after #2  (CX. #1, p. 29-30).

The claimant returned to Dr. Abraham on August 18, 2008.  The office note relative to 

the afore visit reflects, in pertinent part:

Ms Foster is here for six week followup.  She did not go to PT due to her
WCC not covering it.  She is some better.  She has been off work and this
has helped.  (CX. #1, p. 31).

While the August 18, 2008, office note reflects that there were no muscle spasms present during

the claimant’s physical examination, the same reflects that the claimant’s current meds included

prescriptions for muscle spasms.  Finally, the August 18, 2008, office note reflects that the

claimant was directed to remain off work indefinitely, to continue her medication and to return to

the clinic in four (4) months.  

Finally, the record reflects that presence of an impairment rating assessed the claimant by

Dr. Abraham.  The correspondence assessed the claimant with a 20% total disability rating. (CX.
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#1, p. 35). 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 23, 2006, the employee-employer relationship existed among the 

parties when the claimant sustained a compensable cervical injury, during which time she earned

an average weekly wage of $387.69, which entitles her to weekly compensation benefits at the

rates of $258.00/$194.00, for temporary total/permanent partial disability.

3. In addition to prior periods of temporary total disability, the claimant was within 

her healing period and totally incapacitated from engaging in gainful employment for the period

commencing July 14, 2008 and continuing through November 18, 2008.

4. The physical therapy prescribed for the claimant by Dr. Robert E. Abraham is

reasonably necessary medical treatment in connection with the claimant’s January 23, 2006,

compensable injury.

5. The claimant reached the end of her healing period on or about November 18, 

2008, and has sustained a permanent physical impairment in the amount of 12% to body as a

whole as a result of the January 23,2006, compensable cervical injury and subsequent surgery.

6. When the claimant’s age, education, employment history, permanent physical 

restrictions and limitations are considered the evidence preponderated that she has sustained a

loss of earning capacity in the amount of 65% over and above and in addition to her anatomical
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impairment as a result of the January 23, 2006, compensable cervical injury.

7. The respondent shall pay all reasonable hospital and medical expenses arising out

of and in connection with the claimant’s compensable cervical injury of January 23, 2006.

8. The respondents have controverted the payment medical benefits in this claim 

subsequent to July 14, 2008; the payment of temporary total disability benefits subsequent to July

14, 2008;  and the payment of permanent disability benefits in excess of the claimant’s 12%

anatomical impairment.

CONCLUSIONS

On January 23, 2006, the claimant sustained cervical injury arising out of and in the

course of her employment with respondents.  The claimant contends that as a result of the

January 23, 2006, compensable cervical injury she continues to require medical treatment, to

include physical therapy, as prescribed by her treating physician which respondents have refused

to provide.  As a consequence of the afore, claimant asserts that she has been directed to remain

off work until the same is provided.  Claimant asserts entitlement to temporary total disability

benefits for the period that she was directed to remain off work by her treating physician.  In the

alternative, claimant asserts that she has sustained an anatomical impairment in the amount of

20% to the body as a whole as assessed by her treating physician, and that she has sustained a

loss of earning capacity in excess of the anatomical impairment.  Claimant seeks the afore

benefits as well as controverted attorney fees.  

Respondents take the position that all appropriate benefits have been paid to and on

behalf of the claimant growing out of the January 23,2006, accident.  Further, respondents

contend that further medical treatment is not reason or necessary.   
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The present claim is one governed by the provisions of Act 796 of 1993 in that the

claimant asserts entitlement to additional workers compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Medical Benefits

The compensability of the claimant’s January 23, 2006, cervical injury is not disputed. 

Nor is there a dispute regarding the mechanics of the claimant’s January 23,2006, injury.  A

February 15, 2006, MRI scan disclosed the presence of “moderate to large disc heination with

some boney spondylosis at C5-C6 causing fairly severe canal stenosis and cord flattening”.  The

claimant was referred to Dr. Robert E. Abraham, a Jonesboro neurosurgeon, and underwent

surgery in the form of an anterior cervical diskectomy with fusion at C5-6 with allograft bone

end-plates on March 7, 2007.

It is undisputed that the claimant returned to the employment of respondent following her

surgery.  Further, medical restrictions were placed on the claimant’s employment activities by her

treating physician.  The medical reflects that the claimant remained symptomatic and continued

to take prescription medications in connection with her injury.  The claimant sustained a

subsequent fall within the course and scope of her employment with respondent which resulted in

an injury to her right wrist and medical treatment by an orthopedic physician, Dr. Jason Brandt. 

Respondents accepted the right upper extremity injury as compensable and paid appropriate

corresponding medical benefit in connection with same.

The credible evidence in the record, both the testimony of the claimant and medical

records of her treating physician, reflects that the claimant has remained symptomatic since

sustaining the January 23,2006, compensable cervical injury.  The medical treatment rendered to
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the claimant in connection with the compensable injury has included surgery, medicine, and

physical therapy.  

When seen by her treating physician on July 14, 2008, claimant present complaints of

neck pain radiating down both shoulders and arm.   Further the evidence reflects that the claimant

also had right hand pain radiating to the hand with some numbness in the hand and arm.  The

claimant was released to restricted duty during this time period.  The restrictions included limits

on the amount of weight she lifted as well as prohibition on overhead work and work above

shoulder height.  Because of her increasing symptoms the claimant utilized her vacation in order

to obtain some relief.  The credible testimony of the claimant reflects that she had received

beneficial from previous physical therapy prescribed by her physicians.

Ark. Code Ann. §11-9-508 (a) (Supp. 2007), mandates that the employer provide the

medical services that are reasonably necessary in connection with the injury received by the

employer.  Stone v. Dollar General Stores,91 Ark. App. 260, 209 S.W.3d 445 (2005).  What

constitutes reasonable and necessary medical treatment under the statute is a question of fact for

the Commission.  Geo Specialty Chemical, Inc., v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218

(2000).  It is noteworthy that a claimant may be entitled to ongoing medial treatment after the

healing period has ended if the treatment is geared toward management of the injury.  Patchell v.

Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

In the instant claim, at the time the claimant was seen by Dr. Abraham on July 14, 2008,

her physical examination yield “moderate” muscle spasms in the “traps” and “ps”.  The claimant

was directed to continue her medications and attend physical therapy for the cervical spine three

time per week for four weeks.  Dr. Abraham diagnosed the claimant’s complaint during the July
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14, 2008, visit as cervical radiculopathy. (CX. #1, p. 34).    

When the claimant was seen in follow-up by Dr. Abraham on August 18,2008, he

observed that she had not undergone the previously prescribed physical therapy because

respondents had refused to authorize or pay the cost of same.  In noting that the claimant had

been off work since the previous visit and that the same had helped, Dr. Abraham directed that

she continue taking her medication and remain off work indefinitely.  The claimant was directed

to return to the clinic in four (4) months.

The evidence preponderates that the physical therapy prescribed by Dr. Abraham is

reasonably necessary in connection with the claimant’s compensable cervical injury of January

23, 2006.  There is no showing that the claimant has engaged in activities contrary to the

recommendations of her authorized treating physician subsequent to July 14, 2008.  The

claimant’s symptoms have been consistent throughout since sustaining the compensable injury. 

On July 14, 2008, the claimant was directed by Dr. Abraham to remain off work until she

underwent the physical therapy.  The claimant has sustained her burden of proof by a

preponderance of the evidence that the physical therapy recommended by Dr. Abraham on July

14, 2008, is reasonably necessary in connection to treatment of her compensable injury. 

Respondents have controverted the claimant’s entitlement to medical benefits subsequent to July

14, 2008.

Temporary Total Disability Benefits

When an injured employee is totally incapacitated from earning wages and within his

healing period he is entitled to temporary total disability benefits.  Searcy Industrial Laundry,

Inc. v. Ferren, 92 Ark. App. 65, 211 S.W.3d 11 (2005).    The healing period is defined as that



25

period for healing of an injury resulting from an accident.  Ark. Code Ann. §11-9-102 (12). 

While within the healing period if an employee is unable to perform remunerative labor with

reasonable consistency and without pain and discomfort, his temporary total disability is deemed

total. Farmers Co-op v. Biles, 77 Ark App. 1, 69 S.W.3d 899 (2002).

In the instant claim, the claimant has treated with Dr. Robert E. Abraham since being

referred to same on March 6, 2006, relative to the January 23, 2006, compensable injury.  During

the course of her medical treatment under the care of Dr. Abraham the claimant has undergone

numerous diagnostic tests, several periods of physical therapy, and surgery.  The claimant has

been examined by Dr. Abraham on numerous occasion and regularly prescribed medication for

pain and muscle spasms.  Further, Dr. Abraham has released the claimant to return to

limited/restricted duty work.

While the claimant has worked on and off for respondent-employer on several occasions

since sustaining the January 23,2006, compensable cervical injury, the same has been pursuant to

adherence to medically imposed physical restrictions on her employment activities.  The

evidence in the record reflects that the afore medical restrictions on the claimant’s employment

activities have never been lifted or remove by Dr. Abraham since being imposed.

Respondents’ assertions that the claimant was directed to return to the clinic by Dr.

Abraham on an as need basis on July 14, 2008, is evidence of having reached maximum medical

improvement and the end of the healing period is not persuasive.  Neither is the assessment of

Dr. Fereidoon Parsioon, a one-time examining neurosurgeon, that the claimant was at the end of

her healing period as of the July 12, 2007, visit persuasive.  Dr. Parsioon’s purported release of

the claimant to return to her regular duties without restrictions based on his one-time



26

examination demonstrates his lack of knowledge of the claimant’s regular job duties as well as

the physical demands of same.  Dr. Parsioon was not the authorized treating physician in

connection with the claimant’s compensable January 23, 2006, cervical injury, and as such was

not in a position to release her from medical care or to return to work.

As noted above, the claimant has remained under medical imposed physical restrictions

on her employment activities since coming under the care and treatment of Dr. Abraham.  On

July 14, 2008, Dr. Abraham prescribed four (4) weeks of physical therapy in connection with the

treatment of the claimant’s compensable injury.  Respondents controverted the claimant’s

entitlement to the prescribed physical therapy.  In his July 14, 2008, prescription for the physical

therapy, Dr. Abraham directed that the claimant remain off work until she underwent the physical

therapy. 

The evidence preponderates that the claimant had been off work prior to the July 14,

2008, scheduled medical appointment due to residuals of her compensable injury.  Further, when

examined by Dr. Abraham during the July 14, 2008, visit, muscle spasms were document in the

claimant upper back and paraspinal area.  The evidence preponderates that the claimant remained

within her healing period relative to the January 23,2006, compensable.  Respondents’ refusal to

provide reasonably necessary medical treatment in the form of prescribed physical therapy

rendered the claimant totally incapacitated to perform remunerative labor during such refusal

until she reached the end of her healing period.  The claimant has sustained her burden of proof

by a preponderance of the evidence that she remained within her healing period and totally

incapacitated from engaging in gainful employment commencing July 14, 2008, and continuing

until such time she reached the end of her healing period or is released to appropriated work. 
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Respondents have controverted the claimant’s entitlement to temporary total disability benefits

subsequent to July 14, 2008.

Permanent Physical Impairment

The compensability of the claimant’s January 23, 2006, cervical spine injury is not

disputed.  The claimant’s injury consisted of a moderate to large disc herination with some

spondylosis at C5-C6 which caused fairly severe canal stenosis and cord flattening.  The claimant

underwent an anterior cervical diskectomy with fusion at C5-6 with allograft bone end-plates in

the treatment of the compensable injury.

At the time of the claimant’s last visit to her treating physician relative to the January 23,

2006, compensable injury on August 18, 2008, she was directed to return to the clinic in four (4)

months or roughly January 18, 2009.  One practical effect of a failure to timely pay outstanding

medical bills or to provide medial treatment could be a delay in obtaining the statutorily required

medical opinion identifying the date of maximum medical improvement and assigning an

impairment rating.  Bingle v. Quality Inn, 96 Ark. App. 312, 241 S.W.3d 271 (20060.  However,

prior to the January 2009, date, Dr. Abraham authored a report assessing the extent of the

claimant’s anatomical impairment at 20% to the body as whole, evidencing the end of the healing

period.

A review of the impairment rating report of Dr. Abraham reflects that he took into

consideration right and left rotation and extension in assessing the claimant’s anatomical

impairment and arriving at the 20% rating.  Dr. Parsioon assessed the extent of the claimant’s

anatomical impairment at 12% to the body a whole based upon the herniated disck and

subsequent fusion surgery.  While neither physician references the AMA Guides 4th edition in
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their assessment, Arkansas does not require any specific “magic words” with respect to expert

opinions; said opinions are to be judged upon the entirety of the opinion, not validated or

invalidated on the presence or lack of magic words.  Averitt Express, Inc., v. Gilley, ___ Ark.

App.___, ___ S.W.3d.___ (November 5, 2008); Wackenhut v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).  In the instant claim the rating assessed by Dr. Parsioon is supported by the

AMA Guides.  The claimant has failed to sustain her burden of proof that she has sustained an

anatomical impairment in excess of 12% to the body as a whole as a result of January 23, 2006,

compensable cervical injury and subsequent surgery.

Wage Loss Disability

Pursuant to Ark. Code Ann. §11-9-522 (b)(1) (Repl. 2002), the Commission has the

authority to increase a claimant’s disability rating when the claimant has been assigned an

anatomical impairment rating to the body as a whole.  Lee v. Alcoa Extrusion, Inc., 89 Ark. App.

228, 201 S.W.3d 449 (2005).  The wage loss factor is the extent to which a compensable injury

has affected the claimant’s ability to earn a livelihood.

In addressing the wage loss disability consideration is given to such factors as the

claimant’s age, education, work experience, and “other matters reasonably expected to affect” the

claimant’s future earning capacity.  Ark. Code Ann. §11-9-522 (b)(1).  In the instant claim, the

claimant’s date of birth is September 17, 1957, making her 51 years of age at the time of the

December 2008, hearing.  The claimant has a 10th grade education with a work history consisting

of unskilled and factory labor.  Claimant suffered a cervical injury which resulted in fusion and

severe limitations on her physical capabilities.   Claimant has restriction on her lifting capacity of

30 pounds, no overhead work or working above shoulder level.  Additionally, the claimant
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continues to take medication to address her symptoms of pain and muscle spasms.  The claimant

commenced her employment with respondent-employer on September 3, 2002, and continued in

the employment of same through the date of her injury and subsequently thereafter until July

2008.  

The evidence preponderates that the claimant is not physically capable of discharging her

regular employment duties with respondent-employer.  The credible evidence reflects that the

claimant is not physically capable of performing that limited duty work on a consistent basis due

to the residuals of her compensable injury.  When the claimant’s age, education, work history and

permanent restrictions and limitations are consider the evidence preponderates that she has

sustained a loss of earing capacity or wage loss of 65% in excess of her anatomical impairment. 

Respondents have controverted the claimant’s entitlement to wage loss disability benefits in

excess of the 12% anatomical impairment.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $258.00, for the period

commencing July 14, 2008, and continuing through November 18, 2008, as a result of the

January 23,2006, compensable cervical injury.  Said sums accrued shall be paid in lump without

discount.

Respondents are further ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly rate of $194.00, to correspond with the claimant’s 12%

anatomical impairment and 65% loss wage loss disability growing out of the compensable injury

of January 23, 2006.  Said sums accrued shall be paid in lump without discount.  Respondents
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may claim credit for sums heretofore paid toward the afore obligation.

Respondents are further ordered to pay all reasonably necessary medical, hospital,

nursing, and other apparatus expenses in connection with the treatment of the claimant’s January

23, 2006, compensable injury, to include the prescribed physical therapy and medical related

travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


