
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F708317/F709754/F810724

DONNA FOSTER-GRAY, Employee  CLAIMANT

NWA RENAL DIALYSIS, Employer  RESPONDENT #1

TRAVELERS INSURANCE COMPANY, Carrier RESPONDENT #1

FIRSTCOMP INSURANCE COMPANY, Carrier                                  RESPONDENT #2

DAVITA DIALYSIS formerly d/b/a NWA RENAL DIALYSIS,                RESPONDENT #3
Employer

NEW HARTFORD INS. CO. c/o BROADSPIRE, Carrier                      RESPONDENT #3

OPINION FILED MAY 20, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by ANDREW HATFIELD, Attorney, Rogers, Arkansas.

Respondent #1 represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CYNTHIA ROGERS, Attorney, Little Rock, Arkansas.

Respondent #3 represented by ERIC NEWKIRK, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 29, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on December 17, 2008, and a pre-

hearing order was filed on December 22, 2008.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The claimant sustained a compensable injury to her left shoulder on or about

May 30, 2007 while respondent #1 was the compensation carrier.
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3.   On May 30, 2007 claimant was earning an average weekly wage of $534.41

which would entitle her to compensation at the weekly rates of $356.00 for total disability

benefits and $267.00 for permanent partial disability benefits.

4.   The employee/employer/carrier relationship existed on September 10, 2007

while respondent #2 was the compensation carrier.

5.   Respondent #2 has denied this claim in its entirety.

Since the time of the pre-hearing conference respondent #3 was made a party to

this claim and the parties have agreed to stipulate that respondent #3 was the

compensation carrier on June 14, 2008.  

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment and permanent partial

disability benefits for the May 30, 2007 left shoulder injury.

2.   Compensability of gradual onset injury to right shoulder on or about September

10, 2007.  If so, (a) liability between carriers for benefits; (b) temporary total disability

benefits; (c) medical benefits.

3.   Compensability of injury to left shoulder on June 14, 2008.  If so, (a) medical;

(b) temporary total disability benefits.

4.   Attorney fee.

At the time of the hearing the claimant withdrew and reserved the issue of her

entitlement to permanent partial disability benefits relating to the May 30, 2007 left

shoulder injury.

The claimant contends that she is entitled to additional medical treatment for her

May 30, 2007 left shoulder injury.  Claimant also contends she suffered a gradual onset

injury to her right shoulder which culminated on or about September 10, 2007.  She

requests payment of temporary total disability benefits and medical benefits as a result of

that compensable injury.  Claimant also contends that she suffered a new injury to her left
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shoulder on June 14, 2008.  She seeks payment of medical benefits as well as temporary

total disability benefits for that injury.  Finally, claimant requests a controverted attorney

fee on all unpaid benefits.

Respondent #1 contends that claimant is not entitled to any additional medical

treatment for the May 30, 2007 left shoulder injury.  Respondent #1 contends that any

subsequent problems with claimant’s left shoulder are the result of an independent

intervening cause or a new injury for which it is not liable.  Specifically, with respect to the

alleged September 10, 2007 right shoulder injury, respondent #1 contends that the injury

was a gradual onset injury and that claimant cannot prove that her job activities required

rapid repetitive motion.  In addition, respondent #1 also contends that if this injury is

compensable respondent #2 would be liable for payment of compensation benefits.

Finally, respondent #1 contends with respect to the June 14, 2008 injury that it was not the

carrier and therefore would not be liable for payment of any compensation benefits for an

injury occurring on that date.

Respondent #2 contends that claimant’s right shoulder problems are the direct

result of her May 30, 2007 left shoulder injury and from her overuse and/or favoring the

right shoulder, which caused this aggravation and need for treatment.  Claimant was

placed on light duty and was performing paperwork for her May 30, 2007 injury until she

resigned from her employment.  With respect to the alleged June 14, 2008 left shoulder

injury, respondent #2 contends that claimant did not suffer a compensable injury while it

was the compensation carrier.

Respondent #3 contends claimant did not sustain a compensable left shoulder

injury with DaVita Dialysis on June 14, 2008.  Respondent #3 is unaware of any work

incident on that date and denies and controverts the claim in its entirety.  Furthermore, to

the extent the claimant is having ongoing left shoulder problems, they are traceable either

to circumstances outside the claimant’s employment or are instead traceable to the



4Foster-Gray (F708317/F709754/F810724)

claimant’s May 30, 2007 compensable left shoulder injury for which respondent #3 would

have no liability.  To the extent the claimant asserted a gradual onset injury, respondent

#3 asserts that claimant’s job duties were not rapid and repetitive and the major cause of

any such left shoulder problems is not traceable to the claimant’s employment with

respondent #3.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 17, 2008, and contained in a pre-hearing order filed December

22, 2008, are hereby accepted as fact.

2.    The parties’ stipulation that respondent #3 was the compensation carrier on

June 14, 2008 is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment for her compensable left shoulder injury of May 30,

2007.

4.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a gradual onset injury to her right shoulder.

5.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her left shoulder on or about June 13, 2008.    

FACTUAL BACKGROUND

The respondent operated several dialysis clinics in Northwest Arkansas.  Over her
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course of employment with the respondent claimant worked at different clinic locations.

Claimant testified that her job duties would be somewhat different depending upon the

clinic where she was working.  For instance, claimant testified that when she was working

at the Springdale clinic her job duties included filling a bicarbonate tank with water and

pouring in a 15 to 50-pound bag of powder and mixing it for fifteen minutes.  Claimant

testified that she normally prepared 100 gallons of bicarbonate mixture.  After the mixture

was prepared she would then fill “carboy” jugs and carry them along with an acid jug to

each of the sixteen treatment machines.  Claimant testified that the acid jugs weighed

some 28 to 30 pounds.  Claimant also testified that she was required to carry jugs to the

machine three times per day for treatment of patients.  After the jugs were taken to the

machines it was necessary to hook the jugs to the machines with tubing.  It was also

necessary for claimant to string blood flow tubes and run a saline solution through an

artificial kidney to prepare it for treatment.  After the dialysis machine ran for approximately

15 minutes a patient was hooked up to the machine.  Claimant was then responsible for

monitoring up to five patients at a time and making chart notations.  Claimant was also

responsible for changing out saline bags for each patient during treatment as required.

In addition, claimant was also required to perform other duties such as stocking supplies,

lab duties, and making “cath packs”, and cleaning artificial kidneys.  Claimant testified that

it was only necessary for her to carry the jugs of bicarbonate mixture and acid to the

treatment machines in Springdale because the other clinics were connected directly to

tubing in the wall which would pipe in the bicarbonate mixture and acid. 

The parties have stipulated that claimant suffered a compensable injury to her left

shoulder on or about May 30, 2007 while carrying jugs.  Claimant was initially treated by

Dr. Vandergriff before she was referred to Dr. Dougherty.  Claimant was initially evaluated

by Dr. Dougherty on July 18, 2007, and he diagnosed claimant’s condition as shoulder

impingement syndrome and rotator cuff tear.  Dr. Dougherty performed surgery on the
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claimant’s left shoulder on July 31, 2007, and her post-surgical treatment included physical

therapy.  On August 13, 2007 Dr. Dougherty released the claimant to return to work with

some restrictions.  On December 3, 2007 Dr. Dougherty released the claimant to full duty

with no restrictions and indicated that claimant should receive follow-up treatment on an

as-needed basis.

Following her release by Dr. Dougherty with restrictions claimant returned to work

for respondent on light duty performing filing work, updating records, and deleting files.

Following her full release claimant returned to work as a dialysis technician.  Claimant

continued to work for the respondent as a dialysis technician until June 13, 2008.

Claimant testified that on that date she observed two other employees of the respondent

attempting to lift a patient from a treatment machine.  Claimant testified that she went to

help lift the patient and as she was lifting her left shoulder popped.  Claimant sought

additional medical treatment from Dr. Dougherty on June 18, 2008, complaining of left

shoulder pain.  Dr. Dougherty has recommended an MRI scan and took claimant off work.

Claimant has filed this claim contending that she is entitled to additional medical

treatment for her compensable left shoulder injury of May 30, 2007.  Claimant also

contends that she suffered a gradual onset injury to her right shoulder on or about

September 10, 2007, and she also contends that she suffered a new injury to her left

shoulder on June 13, 2008.  

ADJUDICATION

Initially, claimant contends that she is entitled to additional medical treatment for her

compensable left shoulder injury of May 30, 2007.  A claimant has the burden of proving

by a preponderance of the evidence that they are entitled to additional medical treatment

for a compensable injury.  Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989

S.W. 2d 543 (1999).  
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment for the

May 30, 2007 left shoulder injury.

As previously noted, claimant was released by Dr. Dougherty to return to work at

full duty with no restrictions on December 3, 2007.  Dr. Dougherty also indicated that

claimant was to receive follow-up treatment on an as-needed basis.  Claimant did not

request any additional medical treatment for her left shoulder injury until after the alleged

incident in June 2008.  Claimant testified that she did not request any additional medical

treatment between December 3, 2007 and June 18, 2008 because she did not believe she

needed any additional medical treatment.  

Furthermore, it is significant to note that claimant attributes her current problems

to an incident which she alleges occurred when her shoulder popped while lifting a patient

on June 13, 2008.  Claimant did not attribute her current left shoulder problems to the May

30, 2007 injury, but instead contends that those problems are causally related to a new

injury.

With regard to this issue, I believe that it is also important to note that a review of

Dr. Dougherty’s medical report of June 18, 2008 indicates that claimant gave him a history

of re-injuring her left shoulder while attempting to catch a falling patient.  Thus, Dr.

Dougherty’s medical report of June 18, 2008 supports a finding that claimant was

attributing her current left shoulder problems to a new injury, not to the May 30, 2007

injury.

Based upon the foregoing evidence, I find that claimant has failed to prove by a

preponderance of the evidence that she is entitled to additional medical treatment for her

May 30, 2007 left shoulder injury.  The evidence indicates that claimant was given a full

release by Dr. Dougherty on December 3, 2007 with instructions to receive follow-up
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treatment as needed.  According to claimant’s testimony she did not seek any additional

medical treatment because she did not believe she needed any additional medical

treatment with regard to her left shoulder until after an alleged incident in June 2008.

Claimant’s testimony at the hearing and Dr. Dougherty’s medical report indicates that

claimant attributed her left shoulder problems in June 2008 to a new incident, not to the

May 30, 2007 injury.  Accordingly, I find that claimant has failed to prove by a

preponderance of the evidence that she is entitled to additional medical treatment for her

May 30, 2007 injury.

The next issue for consideration involves claimant’s contention that she suffered a

compensable gradual onset injury to her right shoulder.  The pre-hearing order indicates

that claimant was originally contending that this gradual onset injury occurred on or about

September 10, 2007.  However, at the hearing claimant testified that she first developed

right shoulder problems along with left shoulder problems in late 2006.  A significant

portion of the testimony at the hearing surrounded whether or not the claimant reported

problems with her right shoulder to her treating physicians while she was undergoing

treatment for her left shoulder injury.  However, a compensable injury must be established

by medical evidence supported by objective findings.  A.C.A. §11-9-102(4)(D).  “Objective

findings” are those findings which cannot come under the voluntary control of the patient.

A.C.A. §11-9-102(16)(A)(i).

I find that claimant has failed to offer any objective findings establishing an injury

to her right shoulder.  The medical records do not reflect any objective findings with

respect to claimant’s right shoulder.  Absent objective findings of an injury to claimant’s

right shoulder, she cannot prove a compensable injury.  

Accordingly, for the foregoing reasons, I find that claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable injury to her right

shoulder while employed by the respondent.  Specifically, claimant has failed to offer
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medical evidence supported by objective findings establishing an injury.

The final issue for consideration involves claimant’s contention that she suffered a

new injury to her left shoulder on June 13, 2008.  Claimant contends that on that date she

was attempting to help lift another patient with two other employees when her left shoulder

popped.

Initially, I note that there is some significant discrepancy regarding the

circumstances of this incident.  On direct examination, claimant testified that she did not

mention this incident to anyone on the date it occurred because she was too busy and

simply did not have the time.  It should be noted that claimant testified that the incident

occurred at approximately 11:00 a.m. and she worked until 7:00 p.m.  Despite claimant’s

testimony that she did not have time to report the incident to anyone with respondent

because she was simply too busy, the claimant did testify that she called Dr. Dougherty’s

office on that day and made an appointment for June 18.  If claimant had the opportunity

to contact Dr. Dougherty’s office, she likewise had time to report the incident to the

respondent.

On cross-examination, claimant was confronted with testimony that at her deposition

she had testified that at the time of the incident on June 13, her supervisor, Martha Barnes,

was present and asked claimant if she had injured her arm.  Claimant had testified at her

deposition that she informed Barnes that she had injured her arm but did not make a big

deal out of it because they were not on speaking terms.  At the hearing, claimant testified

that she now does not remember whether she and Barnes had a conversation that day or

not, but she is sure that Barnes was next to her when the incident occurred.

Testifying at the hearing was Martha Barnes, the clinical coordinator for the

respondent.  Barnes testified that in March 2008 the claimant requested a transfer to the

respondent’s clinic in Siloam Springs and that request was granted.  Barnes testified that

as a result of this transfer she did not see claimant on a daily basis between March and
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June, but instead would see claimant only once a month when she visited the Siloam

Springs clinic.  Barnes testified that she was not present at the clinic in Siloam Springs on

June 13, the date claimant contends that she was injured and Barnes was present.  Barnes

testified that according to her records she had not been at the Siloam Springs clinic since

June 4, 2008.  More importantly, Barnes testified that she did not recall any such incident

as described by the claimant.

With regard to this issue, I believe it is also significant to note that Dr. Dougherty’s

medical report of June 18, 2008 while containing a history indicating that claimant injured

her left shoulder while attempting to catch a falling patient, it also indicates that the

incident occurred some three weeks earlier, not five days earlier.

Furthermore, irregardless of these discrepancies, in order to prove a new

compensable injury on or about June 13, 2008 claimant again has the burden of offering

medical evidence supported by objective findings establishing an injury.  Here, there are

no objective findings of a new injury in June 2008.  Dr. Dougherty’s medical report of June

18, 2008 indicates that his examination of the claimant’s left shoulder revealed “normal

skin, soft tissue, and bony appearance without gross edema or evidence of acute injury.”

Absent objective findings, claimant cannot meet her burden of proving by a

preponderance of the evidence that she suffered a new injury to her left shoulder in June

2008.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional medical treatment for her compensable May 30, 2007 left shoulder injury.

Claimant has also failed to prove by a preponderance of the evidence that she suffered

a gradual onset injury to her right shoulder or that she suffered a new injury to her left

shoulder in June 2008.  Therefore, her claim for additional compensation benefits is
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hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $636.50 to be split equally among the respondents.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


