
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F606461

CATHERINE FLANDERS CLAIMANT

BOOMERANG CARWASH                                NO. 1 RESPONDENT

TRINITY UNIVERSAL INS. CO.                       NO. 1 RESPONDENT
CARRIER

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND    NO. 2 RESPONDENT

OPINION FILED FEBRUARY 13, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by MICHAEL RYBURN, Attorney, Little
Rock, Arkansas.

Respondent NO. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On November 18, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 30, 2008, and a pre-hearing order was filed on

July 31, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On May 25, 2006, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury on May 25,

2006.

4. The claimant is entitled to a weekly compensation rate of

$321 for temporary total disability and $241 for permanent partial

disability.

5. The healing period ended o December 18, 2007.

6. The claimant is entitled to a 7 percent to the body

impairment rating.

By agreement of the parties the issues to litigate are limited

to the following:

1. Claimant’s entitlement to permanent and total disability.

2. Wage loss.

3. Attorney’s fees.

Claimant’s contentions are:

“The above listed proposed stipulations.  The
Claimant is totally and permanently disabled
as a result of the injury; that Claimant will
not be able to return to work; and Claimant
cannot be rehabilitated to return to work.
The Claimant contends that she will need
future medical treatment and will incur future
medical expenses as a result of the injury
sustained in the course of her employment.”

Respondents No. 1's contentions are:

“The claimant was injured on 5-30-06 and her
claim was accepted.  She has received the
appropriate medical treatment and her TTD has
been paid.  She reached the end of the healing
period on 12-18-07 at which time she was rated
with a 7% PPD rating that was accepted and is
currently being paid.  Possible issues are
wage loss and or vocational rehabilitation.”
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Respondent No. s's contentions are:

“The Trust Fund contends that the claimant
reached maximum medical improvement and the
end of her healing period no earlier than
December 18, 2007.”

The claimant in this matter is a fifty-five-year-old female

who was injured in an admittedly compensable injury on May 25,

2006.  The claimant was employed by the respondent as a carwash

manager.  The claimant testified that she was injured while moving

fifty pound boxes of powdered bleach.

Dr. Cyril A. Raben diagnosed the claimant’s lumbar

difficulties as a lumbar spine disc herniation and annular tear at

L5-S1.  On December 28, 2006, Dr. Raben performed an

arthroscopically assisted micro diskectomy at the L5-S1 lever of

the spine.

It is clear that the claimant in this matter does have

objectively founded permanent damage to her lower back.  This is

due to her compensable injury and the resulting surgery from that

injury.  This is shown in a report of EMG that was done on February

15, 2007.  It is clear through the claimant’s testimony and the

medical reports that she does experience a great deal of pain in

her lower lumbar region.

Dr. Luke Knox saw the claimant on December 18, 2007, and

reviewed an MRI scan that was performed on the claimant.  He stated

that the claimant has reached maximum medical improvement and would

qualify for a 7 percent impairment to the body as a whole.  The

parties in this matter have stipulated to both the ending of the
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claimant’s healing period as of December 18, 2007, and the 7

percent impairment to the body as a whole.

The claimant in this matter gave testimony about her current

condition as a result of her admittedly compensable injury of March

25, 2006.  On direct examination the claimant stated:

“A. I am limited to what I can do and how long
I can do it for.  I might be able to wash a
plate in the sink, you know, a plate.  I can't
reach over my head without having severe pain
that goes through my body.  If something gets
to the ground, if I can't get my husband or if
I can't find some way to use something to get
it up, it stays there.  I cannot bend over
without having excruciating pain.  I spend 75
percent of my time in a bed because it seems
that, when I lay down and I'm in alignment,
there's less pain.  And I apologize for the
way I am right now, but this chair is
absolutely killing me.”

The claimant has undergone two functional capacity tests, one

being termed a functional capacity assessment done by Dr. Alice M.

Davidson on May 28, 2008.  This test revealed that occasionally the

claimant can lift ten pounds, she can frequently lift less than

then pounds, she can stand or walk at least two hours in an eight-

hour work day, and she can also sit six hours in an eight-hour work

day.

The other functional capacity evaluation was performed by

Functional Testing Centers, Inc. in Mountain Home by Doin Dahlke a

certified functional evaluator.  This test concludes that the

claimant completed the functional testing with unreliable results.

It also stated that she could perform at least at the sedentary

classification.  This evaluation was performed on September 22,

2008.  The report notes that during 33 percent of the work day the
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claimant could pick up one to ten pounds.  Giving consideration to

both of these functional capacity assessments, I believe that the

claimant is able to perform some type of sedentary work activities.

I find these tests to be a more reliable indicator of the

claimant’s functional ability than her testimony.

The claimant in this matter testified to being depressed and

there is a report from Virginia R. Krauft, a licenced psychologist,

entitled Mental Diagnostic Evaluation.  The report indicates that

the claimant’s axis one is major depressive disorder.  The claimant

also received a vocational evaluation from Tanya Rutherford Owen

who performed a Beck depression inventory on the claimant and

reported that the Beck depression inventory testing showed that the

claimant had a severe level of depression.  I believe that the

claimant does have depression and I believe that depression, in

substantial part, results from the effects of her work related

injury.

The claimant’s work history reveals that she was employed by

the respondent from June 2005 to May 2006 making $30,000 per year

as an assistant manager of the Boomerang Carwash.  She has also had

a work history as an assistant banquet manager at several hotels,

resorts, and banquet facilities.  The claimant has a work history

of managing other individuals; however, there is always some

physical labor associated with it that including stacking chairs,

setting up tables, and preparing rooms for use.

To prove that she is totally and permanently disabled, the

claimant must be injured to the extent that she can only perform
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services that are so limited in quality, dependability, or quantity

that a reasonable stable market for them does not exist.

I believe that even given the claimant’s depression and her

level of pain, she could find some form of employment considering

her age of 55, two years of college education, and history of

managerial/physical work.  This employment would be limited to a

sedentary level, but the claimant does present herself well and I

believe she could meet the public well.

The claimant is not permanently and totally disabled but her

ability to earn wages has been affected.  Her work history is that

of management style work that also requires a great deal of manual

labor.  She will not be able to perform such tasks anymore.  This

is going to severely limit the job opportunities available to the

claimant, particularly at the income level she previously enjoyed.

The claimant should be able to work in several different

employment areas given her current ability to function and her

skill set.  Some examples would be receptionist, hotel desk clerk,

telemarketer, convenience store clerk/manager, and restaurant

manager.  These jobs exist in sufficient number so that the

claimant could obtain a reasonably sufficient offer of employment

in her area of residence.  It is clear that she cannot return to

her pre-injury employment due to her limitations.  The current job

opportunities for the claimant do not pay at the same level but

they are available.

After consideration of all the evidence including age,

education, and work experience, I find that the claimant’s
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employment opportunities have been substantially reduced by the

physical limitations caused by the claimant’s admittedly

compensable injuries.  In my opinion, this loss of wage earning

capacity would entitle the claimant to additional permanent partial

disability for permanent functional disability (in excess of

permanent physical impairment) of 23 percent to the body as a

whole.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 30, 2008, and contained in a

pre-hearing order filed July 31, 2008, are hereby accepted as fact.

2. The claimant failed to prove by a preponderance of the

evidence that she is permanently and totally disabled.

3. The claimant has proven that she has suffered a loss in

wage earning capacity as a result of her compensable injury in an

amount equal to 23 percent to the body as a whole.

4. The claimant’s attorney is entitled to an attorney’s fee in

an amount commensurate with the benefits given herein and the

Arkansas Workers’ Compensation Act.
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ORDER

The claimant has met her burden and shall receive wage loss

from Respondents No. 1 in the amount of 23 percent to the person as

a whole.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


